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PREFACE 

As mentioned in the Preface to the first edition of this book, 
it is intended to be an introduction to international law, without 
purporting to be a full and complete treatise or to deal exhaus¬ 
tively with every branch of the subject. 

It was written in the first place to supply what appeared to 
be a definite need—a short, practical elementary text-book 
which would provide intending international officials, diplo¬ 
matic recruits, and University students with the basic know¬ 
ledge for coping with day to day problems of international law. 

Both in the present and the earlier edition, the emphasis is 
on the practical standpoint. For instance, it will be noticed 
that the law and practice of treaties which represents the bulk 
of the work of official practitioners in this field receives par¬ 
ticular attention (see Chapter 13), as docs also the law of 
jurisdiction (see Chapter 9) which, according to the author’s 
experience, is a topic continually cropping up in private 
practice. None the less, as stressed in the Preface to the first 
edition, the theoretical aspects have not been overlooked, as 
they are fundamental to a sound knowledge of international law. 

The present edition has been cOhSiflehibly revised throughout. 
There is an entirely,.newxltHtffkcP on the law of International 
Institutions (Chapter 17), the Chapters on the law of War and 
Neutrality (Chapters 15 and 16) have .been expanded to meet 
certain suggestions jpccifcck apda short historical introduction 
has been added in“"dliapter 1. Account has had to be taken 
also of some of the important contributions to the literature of 
international law since the first edition was written, including 
Professor Lautcrpacht's Recognition in International Law , Dr. 
Jessup’s A Modem Law of Nations, Dr. Guggenheim’s Lehrhuch 
des Vo'lkerrechts , and articles in the learned reviews. In 
addition, several suggestions made as to the revision of the 
text generally have been followed. 

The author is indebted to Messrs. Bultcrworth and Co. once 
more for the assistance received in the publication of this book, 
to the United Nations Secretariat for valuable documentation 
on points of international law now being investigated by the 
International Law Commission for the purpose of codification 
and development, and to Miss Marie Round for the typing of 
the revised Chapters. 

March, 1950 J. G. STARKE 
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PART 

INTERNATIONAL LAW IN GENERAL 




Chapter 1 


NATURE, ORIGINS AND BASIS OF 
INTERNATIONAL LAW 

1—Nature and Origins 

Definition 

International law may be defined as that body of law which i s 
co mposed for its greater part of the principles and rulcsof 
conduct which States feel themselves bound to observe, and 
therefore, do commonly o bserve in their relations with e ach 
other , 1 and which includes also: : - 

t he rules of law relati ng to the functioning of inter¬ 
national insU(jjljons_j)rj£rg^ tTfeTfrcIafibns 
with each other, and their relations with States and 

ms sM * 

% certain rules of law relating to individuals so I'arjis. 
t he rights or duties of such indivi duals arc the concern 
"of the international community. 

This definition goes beyond the traditional definition of 
international law as a system composed solely of rules governing 
the relations between States. Such traditional definition of the 
subject, with its restriction to the conduct of States inter se, 
will be found set out in the majority of standard works on 
international law, published before the outbreak of the Second 
World War. In view of post-war developments, however, 
it is not a comprehensive description of all the rules now 
acknowledged to form part of the subject. 

These post-war developments 2 arc principally: (i) the 
establishment of a large number of permanent international 
institutions or organisations such as, for example, the United 
Nations, the International Labour Organisation, and the 

1 The above definition is an adaptation ol the definition ol international 
law by the Amencan authority, Piofessoi Cluiles Cheney Hyde; see Hyde, 
InternationalLa \i (2nd Edition, 1945), Vol. I, t;l. 

! These developments had already begun before the Second Woild War. 
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World Health Organisation, regarded as possessing inter¬ 
national legal personality, and entering into relations with each 
other and with States; and (ii) the present movement 
i sponsored by the United Nations) to protect human rights 
and fundamental freedoms of individuals, the creation of new 
rules 1 for the punishment of persons committing the inter¬ 
national crime of genocide or race destruction, and the 
imposition of duties on individuals under the historic judgment 
in 19-16 of the International Tribunal of Nuremberg, whereby 
the German Nazi ringleaders of the Second World War were 
found guilt> of certain acts declared to be international crimes, 
name!), crimes against peace, crimes against humanity, and 
conspirac) to commit these crimes. Both categories of 
de\elopments have given rise to new rules of international 
law. and may be expected to influence the growth of new rules 
in the future. The definition given above is intended to cover 
such new rules under heads (a) and (6). 

Nevertheless, from the practical point of view, it is well to 
remember that international law is primarily a system regulat¬ 
ing the rights and duties of States inter se. So much is hinted 
at in the very title “ international law ”, or in another title 
frequentl) given to the subject—“ the law' of nations ”, although 
strictly speaking the w r ord “ nation ” is only in a crude way a 
s)non\m for the word “ State ”. Till about the middle of the 
nineteenth century, and probably beyond, international law 
consisted exclusively of rules governing the relations between 
States, and even today these traditional rules are the main 
concern of practising international lawyers. 

The main object of international law has been to produce an 
ordered rather than a just system of international relations, yet 
in later developments (e.g., in the rules as to State responsibility 
and rules and practice as to international arbitration), there 
has been evidence of some striving to ensure that, objectively, 
justice be done as between States. Moreover, apart from seeing 
that States receive just treatment, the modern law of nations 
aims at securing justice for human beings. It is significant 


Lnder the Convention adopted by the United Nations General Assembly 
in December, 1948. 
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further that the word “ Justice 11 appears in the titles respectively 
of the Permanent Couit of Justice and its successor the Inter¬ 
national Court of Justice, both being judicial tribunals set up 
to decide disputes between States and to give advisory opinions 
according to international law. That justice is a primary 
purpose of the law of nations emphasises its kinship to 
State law. 

Origins and Development 

The modern system of international law is a product, roughly 
speaking, of only the last four hundred years. It grew out of 
the usages and practices of modern European States in their 
intercourse and communications. It is still deeply tinged with 
concepts such as national and territorial sovereignty, and the 
perfect equality and independence of States that owe their 
force to political theories underlying the European State 
system. 

But any historical account of the system must begin with 
earliest times, for even in the period of antiquity rules of 
conduct to regulate the relations between independent com¬ 
munities were felt necessary and emerged from the usages 
observed by such communities in their mutual relations. We 
find in the period of the Greek City States, small but inde¬ 
pendent of one another, evidence of an.embryonic form of 
international law which one authority -Professor VinogradolV 
—has aptly described as “ inlermunicipal”. 1 This “inter- 
municipal ” law was composed of customary rules which had 
crystallised into law from long-standing usages followed by 
these cities, for example, the rules as to the inviolability of 
heralds in battle, the need for a prior declaration of war, and 
the enslavement of prisoners of war. Underlying the rules 
there were, however, deep religious influences, characteristic 
of an era in which the distinctions between law, morality and 
religion were not sharply drawn. 

In the period of Rome’s dominance of the ancient world, 
there also emerged rules governing the relations between Rome 
and the various nations or peoples with which it had contact. 

1 See VinogradolT, Bibliotheca Viwciuwti Dnst'itationiini Jus Internationale 
Illustruntium (1923), Vol. 1, pp. 13 et scq. 
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One significant aspect of these rules was their legal character, 
thus contrasting with the religious nature of the customary 
rules observed by the Greek City States. But Rome’s main 
contribution to the development of international law was less 
through these rules than through the indirect influence of 
Roman Law generally, inasmuch as when the study of Roman 
Law was revived at a later stage in Europe, it provided analogies 
and principles capable of ready adaptation to the regulation of 
relations between modern States. 

Actually, the total direct contribution of the Greeks and 
Romans to the development of international law was relatively 
meagre. Conditions favourable to the growth of a law of 
nations did not really come into being until the fifteenth century, 
when there grew up in Europe a number of independent 
civilised States . 1 Before that time Europe had passed through 
various stages in which either conditions were so chaotic as to 
make impossible any ordered rules of conduct between nations, 
„or the pohtical circumstances were such that there was no 
necessity for a code of international law. Thus in the later 
period of Roman history with the authority of the Roman 
Empire extending over the whole civilised world, there were no 
independent States in any sense, and therefore a law of nations 
was not called for. During the early mediaeval era, there were 
two matters particularly which militated against the evolution 
of a system of international law:—(a) the temporal and 
spiritual unity of the greater part of Europe under the Holy 
Roman Empire; and ( b ) the feudal structure of Western 
Europe, hinging on a hierarchy of authority which not only 
clogged the emergence of independent States but also prevented 
the Powers of the time from acquiring the unitary character 
and authority of modem sovereign States. 

Profound alterations occurred in the fifteenth and sixteenth 
centuries. The discovery of the New World, the Renaissance 
of learning, and the Reformation as a religious revolution 
disrupted the political and spiritual unity of Europe, and shook 
the foundations of mediaeval Christendom. Theories were 


1 Nevertheless there is evidence of some development of internatio nal law 
m the thirteenth and fourteenth centuries in the Eastern Empire and m Italy. 
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evolved to meet the new conditions; intellectually, the secular 
conceptions of a modern sovereign State and of a modern 
independent Sovereign found expression in the works of 
Bodin (1520-1596), a Frenchman, Machiavelli (1469-1527), 
an Italian, and later in the seventeenth century, Hobbes 
(1588-1679), an Englishman. 

With the growth of a number of independent States there 
was initiated, as in early Greece, the process of formation of 
customary rules of international law from the usages and 
practices followed by such States in their mutual relations. So 
in Italy with its multitude of small independent States, main¬ 
taining diplomatic relations with each other and with the 
outside world, there developed a number of customary rules 
relating to diplomatic envoys, for example, their appointment, 
reception and inviolability. 1 

An important fact also was that by the fifteenth and sixteenth 
centuries jurists had begun to take into account the evolution „ 
of a community of independent sovereign States and to think 
and write about different problems of the law of nations, 
realising the necessity -for some body of rules to regulate 
certain aspects of the relations between such States. Where 
there were no established customary rules, these jurists were 
obliged to devise and fashion working principles by reasoning 
or analogy. Not only did they draw on the principles of 
Roman Law which had become the subject of revived study in 
Europe as from the end of the eleventh century onwards, but 
they had recourse also to the precedents of ancient history, to 
theology, to the canon law, and to the scmi-theological concept 
of the “law of nature"—a concept which for centuries 
exercised a profound infiuencc on the development of inter¬ 
national law. 3 Among the early writers who made important 
contributions to the infant science of the law of nations were 
Vittoria (1480-1546), who was Professor of Theology in the 
University of Salamanca, Belli (1502-1575), an Italian, Brunus 


*Cf. also the codes of customs of (he sea evolved in the thirteenth and 
fourteenth centuries, e.g., the Con sola to del Mate as to the customs of (he sea 
followed by Mediterranean countries. 

5 See below, pp. 9 10. 
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(1491-1563), a German, Fernando Vasquez dc Menchaca 
(1512-1569), a Spaniard, Ayala (1548-1584), a jurist of Spanish 
extraction, Suarez (1548-1617), a great Spanish Jesuit, and 
Gentilis (1552-1608), an Italian who became Professor of Civil 
Law at Oxford, and who is frequently regarded as the founder 
of a systematic law of nations. The writings of these early 
jurists reveal significantly that one major preoccupation of 
sixteenth century international law was the law of warfare 
between States, and in this connection it may be noted that by 
the fifteenth century the European Powers had begun to 
maintain standing armies, a practice which naturally caused 
uniform usages and practices of war to evolve. 

B> general acknowledgment the greatest of the early writers 
on international law was the Dutch scholar, jurist, and 
diplomat, Grotius (1583-1645), whose systematic treatise on 
the subject De Jure Belli ac Pads (The Law of War and Peace) 
first appeared in 1625. On account of this treatise, Grotius 
has sometimes been described as the “ father of the law of 
nations”, although it is maintained by some that such a 
description is incorrect on the grounds that his debt to the 
writings of Gentilis is all too evident and that in point of time 
he followed writers such as Belli, Ayala and others mentioned 
abo\ e. But as Professor Lauterpacht has convincingly pointed 
out, 1 Grotius was the first jurist to produce a treatise on 
international law which was both comprehensive and 
systematic:— 

k ‘. . . Howeter incomplete—when judged by reference to 
the present scope of international law—De Jure Belli ac Pads 
ma\ appear to be, it was the first comprehensive and systematic 
treatise on international law. Grotius was not the first writer 
on the law of nations. Belli in 1563, Ayala in 1581, and, above 
all, Gentilis in 1598 wrote learnedly on the laws of war; Vittoria 
about 1532 and Suarez in L612 laid the foundations of the 
jurisprudential treatment of the problem of the international 
community as a whole. But no one before Grotius attempted 
the treatment of the subject in its entirety. There is in De Jure 
Belli ac Pads a great deal of matter which is not and never has 
been within the proper sphere of international law, but there is 
in it all the international law that existed in 1625 ”. 

1 Lauterpacht, “ The Grotian Tradition in International Law”, British 
Year Book of International Lan, 1946,1 at p. 17. 
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Professor Lautcrpacht adds that the controversy as to who was 
the “ founder” of international law is in essence “ one of 
words ”, for “ no one denies to Grotius the representative 
quality of pre-eminence 

In his book, as befitted a diplomat of practical experience, 
Grotius dealt repeatedly with the actual customs followed by 
the States of his day. At the same time Grotius was a theorist 
who espoused certain doctrines. One central doctrine in his 
treatise was the acceptance of the “ law of nature ” as an 
independent source of rules of the law of nations, apart from 
custom and treaties. The Groiian “ law of nature ” was to 
some extent a secularised version, being founded primarily on 
the dictates of reason, on the rational nature of men as social 
human beings, and in that form it was to become a potent 
source of inspiration to later jurists. 

Grotius has had an abiding influence on the history of 
international law. His treatise was continually relied upon as 
a work of reference and authority in the decisions of Courts, 
and in the text-books of later wi iters of standing. Also several 
Grotian doctrines have left their mark on, and are implicit in 
the character of modern international law, namely the principles 
that the totality of international iclations is subject to the rule 
of law, the distinction between just and unjust war, the recogni¬ 
tion of the fundamental rights and freedoms of the individual, 
the doctrine of qualified neutrality, and the idea of peace. 2 It 
is not exaggerating to say that international law first assumed 
systematic shape as the result of Grotius’s book. 

The history of the law of nations during the two centuries 
after Grotius was marked by the final evolution of the modern 
State-system in Europe, a process greatly influenced by the 
Treaty of Westphalia of 1648 marking the end of the Thirty 
Years’ War, and by the development from usage and practice 
of a substantial body of new customary rules. Moreover the 
science of international law was further enriched by the writings 
and studies of a number of great jurists. Side by side there 
proceeded naturally a kind of action and reaction between the 


1 Lautcrpacht, loc. at., at p. 19. 

J Lauterpacht, loc. cit., pp. 19 et seq. 
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customary rules and the works of these great writers; not only 
did their systematic treatment of the subject provide the best 
e\idence of the rules, but they suggested new rules or principles 
where none had yet emerged from the practice of States. The 
influence of these great jurists on the development of inter¬ 
national law was considerable, as can be seen from their 
frequent citation by national courts during the nineteenth 
century and even up to the present time. 

The most outstanding writers of the seventeenth and 
eighteenth centuries following the appearance of Grotius’s 
treatise were Zouche (1590-1660), Professor of Civil Law at 
Oxford and an Admiralty Judge, Pufendorf (1632-1694), 
Professor at the University of Heidelberg, Bynkershoek 
(1673-1743), a Dutch jurist, Wolff (1679-1754), a German 
jurist and philosopher, and Vattel (1714-1767), a Swiss jurist 
and diplomat, who perhaps of these five men proved to have 
the greatest influence. In the eighteenth century, there was a 
growing tendency among jurists to seek the rules of inter¬ 
national law only in custom and treaties, and to relegate to a 
minor position the “ law of nature ”, or reason, as a source of 
principles. This tendency was extremely marked, for instance, 
in the case of Bynkershoek’s writings. There were, however, 
jurists who at the same time clung to the traditions of the 
“law of nature”, and they were divided into two groups:— 

( a ) “naturalists”, such as Pufendorf, who derived inter¬ 
national law entirely from that concept; and (1 b ) “ Grotians ”, 
who gave weight both to custom and treaties on the one hand, 
and to the “ law of nature ” on the other. As contrasted with 
the “ naturalists ” and “ Grotians ”, writers such as 
B>nkershoek, who laid almost exclusive emphasis on custom 
and treaties, were called “positivists”, although the mere 
perusal of B\ nkershoek's works shows that time and again he 
necessarily had recourse to reason to find the rules of the 
subject. 

In the nineteenth century international law further expanded. 
This was due to a number of factors which fall more properly 
within the scope of historical studies, for instance, the further 
rise of powerful new States both within and outside Europe, 
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the expansion of European civilisation overseas, the modernisa¬ 
tion of world transport, the greater destructiveness of modern 
warfare, and the influence of new inventions. All these made 
it urgent for the international society of States to acquire a 
system of rules which would regulate in an ordered manner 
the conduct of international affairs. There was a remarkable 
development during the century in the law of war and neutrality, 
and the great increase in adjudications by international arbitral 
tribunals following the Alabama Claims Award of 1872 pro¬ 
vided an important new source of rules and principles. Besides, 
States commenced to acquire the habit of negotiating general 
treaties in order to regulate affairs of mutual concern. Nor 
was the nineteenth century without its great wiiteis on inter¬ 
national law. The works of jurists belonging to a number of 
different nations contributed significantly to the scientific 
treatment of the subject; among them were Kent (American), 
Wheaton (American), Dc Martens (Russian), Kliiber (German), 
Phillimorc (British), Calvo (Argentinian), l'iore (Italian), 
Pradier-Foderc (French), Bluntschli (German), and 1 lull 
(British). The general tendency of these writers was Lo 
concentrate on existing practice, and to discard the concept of 
the “ law of nature ”, although not abandoning recourse to 
reason and justice where, in the absence of custom or treaty 
rules, they were called upon to speculate as to what should 
be the law. 

Other important developments have taken place in the 
twentieth century. The Permanent Court of Arbitration was 
established by the Hague Conferences of I899 and 1907. The 
Permanent Court of International Justice was set up in 1921 
as an authoritative international judicial tribunal, and was 
succeeded in 1946 by the present International Court of 
Justice. Then there has been the creation of permanent 
international organisations whose functions are in effect those 
of world government in the interests of peace and human 
welfare, such as the League of Nations and its present successor 
—the United Nations, the International Labour Organisation, 
the International Civil Aviation Organisation, and others 
referred to in Chapter 17 of this book. And perhaps most 
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remarkable of all has been the widening scope of international 
law to cover not only every kind of economic or social interest 
affecting States, but also the fundamental rights and freedoms 
of individual human beings. 

Present-Day Status of International Law 

International law, as we know it today, is that indispensable 
body of rules regulating for the most part the relations between 
States, without which it would be virtually impossible for them 
to have steady and frequent intercourse. It is in fact an 
expression of the necessity of their mutual relationships. In 
the absence of some system of international law, the inter¬ 
national society of States could not enjoy the benefits of trade 
and commerce, of exchange of ideas, and of normal routine 
communication. 

The last half-century witnessed a greater impetus to the 
de\elopment of international law than at any previous stage 
of its history. This was a natural result of the growing inter¬ 
dependence of States, and of the vastly increased intercourse 
between them due to all kinds of inventions that overcame the 
difficulties of time, space, and intellectual communication. 
New rules had to be found or devised to meet innumerable 
new situations. Whereas previously the international society 
of States could rely on the relatively slow process of custom 
for the formation of rules of international law, modern 
exigencies called for a speedier method of law-making. As 
a result, there came into being the great number of multilateral 
treaties of the last fifty years laying down rules to be observed 
by the majority of States—“ law-making treaties” or 
“ international legislation ”, as they have been called. Apart 
from these “law-making treaties” there was a remarkable 
development in the use of arbitration to settle international 
disputes, and at the same time the Permanent Court of Inter¬ 
national Justice came by its decisions to make an important 
contribution to the growth of international law. The mantle 
of the Permanent Court has now descended upon its successor 
the International Court of Justice. Nor should there be 
forgotten the valuable work of codifying and progressively 
developing international law at present being sponsored by 
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the United Nations with the expert aid of a body known as the 
International Law Commission, appointed in 1948. 

Although the two great World Wars of 1914-1918 and 
1939-1945 temporarily lowered the prestige of international 
law, its status was triumphantly rehabilitated when peace was 
established and the rule of law vindicated. 

It is therefore rather odd that there should be a general 
tendency to disparage international law, and sometimes 
virtually to regard it as non-existent. There arc two main 
reasons for this:— 

(a) the generally held view that the rules of international 
law are designed only to maintain peace; and 

(b) ignorance of the vast number of rules which, unlike 
the rules dealing with “ high policy ”, that is, issues of 
peace or war, receive little publicity. 

Actually by far the greater part of international law is 
not concerned at all with issues of peace or war. In practice, 
legal advisers to Foreign Offices and practising international 
lawyers daily apply and consider settled rules of international 
law dealing with an immense variety of matters. Some of 
these important matters which arise o\cr and over again in 
practice are claims for injuries to citizens abroad, the reception 
or deportation of aliens, extradition, questions of nationality, 
and the interpretation of the numerous complicated treaties 
or arrangements now entered into by most States with reference 
to commerce, finance, transport, and other subjects. 

Breaches of international law resulting in wars of aggression 
naturally receive a great deal of adverse attention, and from 
them the public incorrectly deduces the complete breakdown 
of international law. The answer to this criticism is that 
even in wartime there is no absolute breakdown of international 
law, as many rules alTecting the relations of belligerents inter se 
or with neutrals arc of vital importance and for the most part 
are strictly observed. Another consideration is worth men¬ 
tioning. Aggressor States, such as Germany, repeatedly 
justify their violation of the peace by invoking rules of 
international law in their favour. 
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It is possible to argue further that in municipal law (that 
is, State law), breaches, disturbances and crimes take place, 
but no one denies the existence of law to which all citizens are 
subject. Similarly, the recurrence of war between States does 
not necessarily invohe the conclusion that international law 
is non-existent. 

Finally, it is incorrect to regard the maintenance of peace 
as the entire purpose of international law. As one authority 
has well said, 1 its raison d'etre is rather to 

“ form a framework within which international relations can 
be conducted and to provide a system of rules facilitating 
international intercourse; and as a matter of practical necessity 
it has, and will, operate as a legal system even when wars are 
frequent ”. 

The same authority goes on to say:— 

“ It is, of course, true that the ideal of international law must 
be a perfect legal system in which war will be entirely eliminated, 
just as the ideal of municipal law is a constitution and legal 
system so perfect, that revolution, revolt, strikes, etc., can never 
take place and every man’s rights are speedily, cheaply, and 
infallibly enforced 

Lapses from such ideals are as inevitable as the existence of 
law itself. 


2.—Theories as to Basis of International Law 

Much theoretical controversy has been waged over the 
nature and basis of international law. 

Some discussion of the theories should help to throw light 
on many important aspects of the subject. 

Is International Law True Law ? 

One theory which has enjoyed wide acceptance is that 
international law is not true law, but a code of rules of conduct 
of moral force only. The English writer on jurisprudence, 
Austin, must be regarded as foremost among the protagonists 
of this theory. Others who have questioned the true legal 
character of international law have been Hobbes, Pufendorf 
and Bentham. 


1 W. E. (now Sir Eric) Beckett in Law Quarterly Review (1939) Vol 55 
at p. 265. 5 
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Austin’s attitude towards international law was coloured 
by his theory of law in general. According to the Austinian 
theory, law was the result of edicts issuing from a determinate 
sovereign legislative authority. Logically, if the rules concerned 
did not in ultimate analysis issue from a sovereign authority, 
which was politically superior, or if there were no sovereign 
authority, then the rules could not be legal rules, but rules of 
moral or ethical validity only. Applying this general theory to 
international law, as there was no visible authority with 
legislative power or indeed with any determinate power over 
the society of States, and as in his time the rules of international 
law were almost exclusively customary, Austin concluded that 
international law was not true law but “ positive international 
morality ” only, analogous to the rules binding a club or 
society. He further described it as consisting of “ opinions 
or sentiments current among nations generally ”. 1 

The reply to Austin’s view is as follows: — 

. \a) Modern historical jurisprudence has discounted the force 
of his general theory of law. It has been shown that in many 
communities without a formal legislative authority, a system 
of law was in force and being observed, and that such law did 
not differ in its binding operation from the law of any State 
with a true legislative authority. 

\(£) Austin’s views, however right for his time, arc not true 
of present-day international law. In the last half-century, a 
great mass of “ international legislation ” has come into 
existence as a result of law-making treaties and Conventions, 
and the proportion of customary rules of international law 
has correspondingly diminished. Even if it be true that 
there is no determinate sovereign legislative authority in the 
international field, the procedure and technicalities for formu¬ 
lating these rules of “ international legislation ” by means of 
international conferences arc practically as settled as any 
State legislative procedure. 

4'c) Questions of international law are always treated as 
legal questions by those who conduct international business 

1 See Lectures on Jurisprudence (4th edition, revised and edited by R. 
Campbell, 1873), Vol. I, at pp. 187-188, 222. 
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in the various Foreign Offices, or through the various existing 
international administrative bodies. In other words, the 
authoritative agencies responsible for the maintenance of 
international intercourse, do not consider international law 
as merely a moral code. As Sir Frederick Pollock has well 
said 

“ If international law were only a kind of morality, the 
framers of State papers concerning foreign policy would throw 
all their strength on moral argument. But, as a matter of 
fact, this is not what they do. They appeal not to the general 
feeling of moral rightness, but to precedents, to treaties, and to 
opinions of specialists. They assume the existence among 
statesmen and publicists of a series of legal as distinguished 
from moral obligations in the affairs of nations ’V 

Certain countries indeed in practice expressly treat inter¬ 
national law as possessing the same force as the ordinary law 
binding their citizens. Under the Constitution of the United 
States of America, for example, treaties are “ the supreme 
law of the land ” (Article VI, §2). Judges of the United States 
Supreme Court—the highest Court of the land—have repeatedly 
recognised the constitutional validity of international law. 
In one case, 2 Marshall, C.J., declared that an Act of Congress 
‘‘ ought never to be construed to violate the law of nations 
if any other possible construction remains”. In another 
case, 3 Gray, J., made the following remarks 

International law is part of our law , and must be ascertained 
and administered by the Courts of Justice of appropriate 
jurisdiction, as often as questions of right depending upon it 
are duly presented for their determination ”, 

Moreover, the legally binding force of international law 
has been asserted again and again by the nations of the world 
in international conference To take a most recent illustration, 
the Charter creating the United Nations Organisation, drawn 
up at San Francisco in 1945, is both explicitly and implicitly 
based on the true legality of international law. This is also 
clearly expressed in the terms of the Statute of the International 

1 Pollock, Oxford Lectw es (1890), p. 18. 

- The Charming Betsy (1804), 2 Cranch 64, at p. 118 

The Paquete Habana (1900), 175 U.S. 677, at p 700 
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Court of Justice, annexed to the Charter, where the Court’s 
function is stated as being “ to decide in accordance with 
international law such disputes as arc submitted to it ” (see 
Article 38). 

In connection with the Austinian theory, it is useful to 
bear in mind the difference between rules of international law 
proper, and the rules of “ international comity The former 
are legally binding, while the latter are rules of goodwill and 
civility, founded on the moral right of each State to receive 
courtesy from others. The essence of these usages of “ comity ” 
is thus precisely what Austin attributed to international law 
proper, namely a purely moral quality. This can be seen by 
reference to the usual text-book example of a practice of 
“comity”, the privilege that most diplomatic envoys enjoy 
within certain limits of receiving free of customs dues, goods 
intended for their own private use. The right is one held 
merely at will. According to Sir Ernest Satow, 

“ The privilege accorded to the heads of foreign missions, 
accredited to Great Britain from foreign Powers, to receive 
free of duty articles imported for their private use is not held 
to be in the nature of a right, but to spring from the courtesy 
of the Government to which the representative is accredited ”. 1 

Non-observance of a rule of international law may give rise to 
a claim by one State against another for some kind of satis¬ 
faction, whether it be diplomatic in character or whether it take 
the concrete form of indemnity or reparation. Non-observance 
of a usage of “ comity ” on the other hand produces no strict 
legal consequences as regards the State withholding the 
courtesy; the State affected by the withdrawal of the con¬ 
cession may reply in the same kind and retract its own courtesy 
practices, but beyond this narrow reciprocity, there is no other 
legal action open to it. a 

This cumulative evidence against the position taken by 
Austin and his followers should not blind us to the fact that 

1 Satow, Diplomatic Ptactive (2nd Ldition, 1922), Vol. I, at p. 286. 

! In this connection, reference should be made to judicial “ comity ”. I or 
example, British Courts apply “comity” when'giving iccognition to the 
legislative, executive, and judicial acts of other Stales. Sec I'oUei v. DiiuolJ, 
[1929] 1 K.B. 470. 
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international law is weak law. It is mainly customary. 
Existing international legislative machinery is not comparable 
in efficiency to State legislative machinery. In spite of the 
achievement of the United Nations in re-establishing a World 
Court under the name of the International Court of Justice, 
there still is no universal compulsory jurisdiction for settling 
legal disputes between States. Finally, many of the rules of 
international law can only be formulated with difficulty, and, 
to say the least, are quite uncertain. It was on this account 
that the attempt of the international conference of 1930 at the 
Hague to codify certain branches of international law, suffered 
a relative breakdown. As so many of the rules were unsettled 
and disputed, 1 it became clear that the conference would be 
unable to agree on a restatement of the rules, and that to 
achieve results it would practically have to legislate by creating 
new rules—a far-reaching step for which the general body of 
States were not then prepared. 

Theories as to “ Law of Nature ” 

From earliest times, 2 as we have seen, the concept of the 
“ law of nature ” exercised a signal influence on international 
law. Several theories of the character and binding force of 
international law were founded upon it. 

At first the “ law of nature ” had semi-theological associa¬ 
tions, but Grotius to some extent secularised the concept, and 
as his followers later applied it, it denoted the ideal law founded 
on the nature of man as a reasonable being, the body of rules 
which Nature dictates to human reason. On this basic 
conception, theorists erected various structures. The 
“naturalists”, to whom reference has already been made, 
adopted the view that international law derived its binding 
force from the fact that it was a mere application to particular 

1 No general agreement could be reached at the Conference as to the two 
following subjects in particular: (i) the width of the territorial waters; 
(ii) State responsibility in regard to resident aliens. 

2 The concept of a “ law of nature ” goes back to the Greeks, and its history 

can be traced through the Roman jurists up to mediaeval times when it found 
expression in the philosophy of St. Thomas Aquinas (1226-1274). See Barker, 
Introduction to Gierke, Natural Law and the Theory of Society (transl 1934)’ 
Vol. I, xxxiv-xliii. ' 
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circumstances of the “law of nature”. In other words, 
States submitted to international law because their relations 
were regulated by the higher law—the “ law of nature ”, of 
which international law was but a part. The concept of 
the “ law of nature ” underwent further specialisation in the 
eighteenth century. The later refinements can be seen in the 
following passage from Vattel’s Droit des Gens (1758) 1 :— 

" We use the term necessary Law of Nations for that law 
which results from applying the natural law to nations. It is 
necessary, because nations are absolutely bound to observe it. 
It contains those precepts which the natural law dictates to 
States, and it is no less binding upon them than it is upon 
individuals. For States are composed of men, their policies 
are determined by men, and these men are subject to the 
natural law under whatever capacity they act. This same 
law is called by Grotius and his followers Ihc internal Law of 
Nations, inasmuch as it is binding upon the conscience of 
nations. Several writers call it the natural Law of Nations 

The general objection to theories based on the “ law of 
nature ” is that each theorist uses it as a metaphor for some 
more concrete conception such as reason, justice, utility, the 
general interests of the international community, necessity, or 
religious dictates. This leads to a great deal of confusion, 
particularly as these interpretations of the “ law of nature ” 
may differ so widely. 

Traces of the “ natural law ” theories survive today, though 
in a much less dogmatic form. Such writers as do adopt the 
conception, treat it as identical with reason, and as thereby 
elucidating the lines of future development of international law. 

Because of its rational and idealistic character, the conception 
of the “ law of nature ” has had a tremendous influence—a 
beneficent influence -on the development of international law. 
If it has lacked precision, it has at least generated respect for 
international law, and provided moral and ethical foundations 
that arc not to be despised. As against this, its main defect 
has been its aloofness from the realities of international 
intercourse shown in the lack of emphasis on the actual 


Preliminaries, <$7. 
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practice followed by States in their mutual relations, although 
the majority of rules of international law have sprung from 
this practice. 

Positivism 

The theory known as “ positivism ” commands a wide 
support, and has been adopted by a number of influential 
writers. We have already seen that Bynkershoek was an 
eighteenth-century k ‘ positivist ”, but the modern “ positivist ” 
theories have refinements and are expressed in generalisations 
not to be found in Bynkershoek’s writings. 

The “ positivists ” hold that the rules of international law 
are in final analysis of the same character as “ positive ” 
municipal law (i.e., State law) inasmuch as they also issue 
from the will of the State. They believe that international 
law can in logic be reduced to a system of rules depending for 
their validity only on the fact that States have consented to 
them. 1 

Positivism begins from certain premises, that the State is a 
metaphysical reality with a value and significance of its own, 
and that endowed with such reality the State may also be 
regarded as having a will. This psychological notion of a 
State-will is derived from the great German philosopher, 
Hegel. To the State-will, the ’positivists attribute complete 
sovereignty and authority. 

Pursuant to their initial assumptions, the positivists regard 
international law as consisting of those rules which the 
various State-wills have accepted by a process of voluntary 
self-restriction, or as they have termed it, “ auto-limitation ”. 
Without such manifestation of consent, international law would 
not be binding on the society of States. Zorn, one of the most 
characteristic of the positivists, indeed regarded international 
law as a branch of State law, as external public law (ausseres 
Staatsrecht), and only for that reason binding on the State. 

The positivists concede that the difficulty in the application 
of their theory relates to customary international law. They 


1 In a broad sense, “ positivists ” maintain that 
are the exclusive sources of international law. 


customary rules and treaties 
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admit that sometimes it is impossible to find an express 
consent in treaties, State papers, public documents, diplomatic 
notes, or the like, to being bound by particular customary rules. 
They therefore, consistently with their consensual theory, argue 
that in such exceptional cases the consent must be regarded as 
“ tacit ” or “ implied This reasoning is often carried a stage 
further by arguing that membership of the society of States 
involves an implied consent to the binding operation of estab¬ 
lished customary rules of international law. On the face of 
it, this is begging the question, as such a general implied 
consent could only be conditioned by some fundamental rule 
of international law itself, and it would still be necessary to 
explain the source and origin of this fundamental rule. 

The outstanding positivist is the Italian jurist An/ilotti, later 
Judge of the Permanent Court of International Justice. 
In Anzilotti’s view, the binding force of international law can 
be traced back to one supreme, fundamental principle or 
norm, the principle that agreements between Slates are to 
be respected, or as the principle is better known, pacta sunt 
servanda. This norm pacta sunt servanda is an absolute postu¬ 
late of the international legal system, and manifests itself in 
one way or another in all the rules belonging to international 
law. Consistently with this theory, An/ilotti holds that just 
as in the case of treaties, customary rules are based on the 
consent of States, and there is here an implied agreement. 
The following passage from his treatise 1 illustrates his views: 

“ Every legal order consists of a complex of norms which 
derive their obligatory character from a fundamental norm 
to which they all relate, directly or indirectly. The fundamental 
norm determines, in this way, which norms compose a given 
legal order and gives unity to the whole. The international 
legal order is distinguished by the fact that, in this order, the 
principle pacta sunt servanda docs not depend, as in inter¬ 
national law, upon a superior norm; it is itself the supreme 
norm. The rule according to which ‘ States must respect the 
agreements concluded between them thus constitutes the 
formal criterion which distinguishes the norms of which we 
speak from other norms and gives unity to the whole; all 
norms, and only the norms, which depend upon this principle 

L Corsodi Diritlo Interiiazhiuik, Vol. I (3rd f ; ,dilion, 1928), at p. 43. 
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as the necessary and exclusive source of their obligator) character, 
belong to the category of those with which we are concerned 
here 

The main defect in this analysis is that the norm pacta sunt 
servanda is only partially an explanation of the binding force 
of international law. Anzilotti’s view that customary rules 
are binding on States by virtue of an implied pactum (or treaty) 
is no more convincing than the “ tacit ” consent arguments 
of other positivists. 

The principal objections to positivism as a whole may be 
formulated as follows 

(1) The notion of the State-will is purely metaphorical, and 
is used to express the fact that international law is binding on 
the State. It does not explain the fact. For example, when a 
treaty has been ratified by, say, Great Britain, we can if we 
like say that the ratification is an expression of Great Britain’s 
will to become bound by the treaty. This language, however 
alluring and figurative, merely describes a situation of fact, 
that the competent British executive organ has ratified a treaty, 
and that the British people through their representatives have 
become responsible for the fulfilment of treaty obligations. 
The State-will is thus a mere facon de parler , as the only will 
or wills which operate are those of the individuals who govern 
Great Britain. 

(2) It is difficult to reconcile the facts with a consensual 
theory of international law. In the case of customary rules, 
there are many instances where it is quite impossible to find 
any consent by States to the binding effect of these rules. 
Moreover, the consensual theory breaks down in the crucial 
case of a new State admitted into the family of nations, as, for 
example, Iraq in the year 1932. 1 Such a new State is bound by 
international law from the date of its emancipation without an 
express act of consent. The idea that in such an instance there 
is a “ tacit ” or “ implied ” consent, merely strains the facts. 
The reahty is that other States insist on the obedience of the 
new State to the whole body of established international law. 

m t * as admitted to full statehood as a Member of the League of Nations 
in 1932, after a period as a mandated territory. s auons 
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This has consistently been the attitude of the two most 
influential Great Powers—the United States of America and 
Great Britain. As to the United States, the authoritative 
Moore’s Digest of International Law 1 says:— 

“ The Government of the United States has on various 
occasions announced the principle that international law, as 
a system, is binding upon nations, not merely as something 
to which they may be tacitly assumed to have agreed, but also 
as a fundamental condition of their admission to full and 
equal participation in the intercourse of civilised States 

Professor H. A. Smith on an examination of British official 
legal opinions and State papers relative to questions of inter¬ 
national law declares 1 2 that therein 

. . It is clearly emphasised that international law as a 
.whole is binding upon all civilised States irrespective of their 
individual consent, and that no State can by its own act release 
itself from the obligation either of the general law or of any 
well established rule 

(3) It is never necessary in practice when invoking a par¬ 
ticular rule of international law against a particular State to 
show that that State has assented to it diplomatically. The 
test applied is whether the rule is one generally recognised by 
the society of States. As Westlake 3 has put it 

“ It is enough to show that the general consensus of opinion 
within the limits of European civilisation is in favour of the 
rule 

(4) There are concrete examples today of treaty rules, par¬ 
ticularly those laid down by “ law-making ” treaties, binding 
States without any form of consent expressed by or attributable 
to them. To take one illustration, under the International 
Convention for Limiting the Manufacture and Regulating the 
Distribution of Narcotic Drugs signed at Geneva in 1931, the 
State parties are under a general obligation not to exceed 
the estimates of drug requirements as furnished by them, and 

1 Vol. 1 (1906), at p. 2, 

2 Gieat Butain and the Law of Nations, Vol. I (1932), at pp. 12 13. 

3 International Law, Vol. 1 (1904), at p. 16. 
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finally revised and determined by a body known as the Super¬ 
visory Body. The Supervisory Body also finally determines 
the estimates for non-parties, whether they voluntarily furnish 
estimates of their drug requirements or not, and non-parties 
have become just as subject as parties to the sanction of an 
embargo on drug imports if they exceed the estimates as fixed 
for them by the Supervisory Body. 1 Thus non-parties are not 
able to escape the incidence under the Convention of obligations 
to which they have neither expressly nor impliedly consented. 

A further striking example is paragraph 6 of Article 2 of the 
United Nations Charter, which provides that the United 
Nations is to ensure that non-Member States shall act in 
accordance with the principles of the Charter so far as may be 
necessary for the maintenance of international peace and 
security. 

These objections to positivism are by no means exhaustive, 
but they sufficiently illustrate the main defect of the theory— 
the fallacy of the premise that some consensual manifestation is 
necessary before international law can operate. 

In spite of its many weaknesses, positivist theory has had one 
valuable influence on the science of international law. It has 
concentrated attention on the actual practice of States by 
emphasising, perhaps unduly, that only those rules which 
States do in fact observe can be rules of international law. 
This has led to a more realistic outlook in works on inter¬ 
national law, and to the elimination of much that was academic, 
sterile, and doctrinal. 

One feature of international law which has given rise to 
discussion among jurists is the absence of external force or 
sanctions to ensure the observ ance of its rules. It is, of course, 
not quite true that there are no forcible means of compelling a 
State to comply with international law. As we shall see in a 
later chapter—Chapter 14 2 —States have repeatedly used 
forcible means short of war to induce other States to fulfil their 
international obligations. Also where vital breaches are 

1 For the practical operation of this embargo procedure, see Study of the 
Comention, published by the League of Nations (1937), Document C 191 
M.136 1937, XI, pp. 183-187. ’ 

• See below, pp. 294 et seq. 
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concerned, as history has shown, war is in a sense the ultimate 
sanction by which international law is enforced. None the 
less, the international community does not have available to 
it an organised force for securing obedience to the law, similar 
to that which exists in a modern State, although the United 
Nations Charter in its Chapter Vll does make provision for 
putting some such force at the disposal of the United Nations 
as an organ for the enforcement of measures to maintain 
international peace and security. 1 

Assuming however that it be a fact that international law 
suffers from the complete absence of organised external force, 
would such circumstance necessarily derogate from its legal 
character? In this connection there is a helpful comparison 
to be made between international law and the canon law, the 
law of the Catholic Church. The comparison is the more 
striking in the early history of the law of nations when the 
binding force of both systems was founded to some extent 
upon the concept of the “ law of nature The canon law 
is like international law unsupported by organised external 
force, allhough there are certain punishments for breach of its 
rules, for example, excommunication and the refusal of 
sacraments. But generally the canon law is obeyed because as 
a practical matter, the Catholic society is agreeable to abide 
by its rules. This indicates that international law is not 
exceptional in its lack of organised external force. 

It is clear from the above analysis of theories as to the basis 
of international law, that a complete explanation of its binding 
force, embracing all cases and conditions, is hardly practicable. 
Indeed, there is something pedantic in the very notion that 
such a comprehensive explanation is necessary or desirable. 

In the writer’s opinion, the standpoint of simplicity docs 
much to dissipate the unnecessary complexities of theoretical 
analysis. The main clement reinforcing the obligatory 
character of the rules of international law is the empirical 
fact that States will insist on their rights under such rules as 
against Stales which they consider should observe them. 
Obviously, if States did not insist on respect for these rules, 


1 See Chapter 17, below, at pp. 382 383. 
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international law would not exist. The ultimate reasons 
that impel States to uphold the observance of international 
law belong to the domain of political science, and cannot be 
explamed by a strictly legal analysis. In other words, the 
problem of the binding force of international law ultimately 
resolves itself into a problem no different from that of the 
obligatory character of law in general. 



Chapter 2 


THE MATERIAL “ SOURCES ” OF 
INTERNATIONAL LAW 

The material <L sources of international law may be defined 
as the actual materials from which an international lawyer 
determines the rule applicable to a given situation. These 
materials fall into four principal categories or forms:— 

(1) Custom. 

(2) Treaties. 

(3) Decisions of arbitral or judicial tribunals. 

(4) Juristic works. 

From a practical standpoint, we may imagine the legal 
adviser to a particular foreign office called upon for an opinion 
on international law in regard to some special matter. His 
task is by no means as straightforward as that of a practising 
lawyer concerned only with State law. He has no codes, no 
statute books, and often he is in the realm of uncertainly either 
because it is not clear whether a customary rule of international 
law has been established or because there is neither usage 
nor practice nor opinion to guide him as to the correct solution. 
At all events, he must quarry for the law among these material 
11 sources ”, assisted by his own faculties of logic and reasoning, 
and his sense of justice. 

It will be found that the same practical approach has been 
adopted by Courts which have decided questions of international 
law. Under its present Statute, 2 the International Court of 
Justice is directed to apply the following:— 


1 The term “ sources ’’ has been placed in inverted commas in order to 
nmrk the fact that, although frequently used as above, it is liable to mis- 
eonstruction. 

“See Article 38, paragraph I, which is similar to the cm responding pro¬ 
vision in Article 38 of the Statute of the Permanent Court of International 
Justice, except that it is expressly said in the new provision that the Court’s 
function is “ to decide in accordance with international law such disputes as 
are submitted to it ”. 
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(1) International treaties. 1 

(2) International custom, as evidence of a general practice 
accepted as law. 

(3) The general principles of law recognised by civilised 
nations. 

(4) Judicial decisions and the teachings of the most highly 
qualified publicists of the various countries as sub¬ 
sidiary means for the determination of rules of law. 

The order of the materials is not the same as set out above, 
and in addition includes one material, “ the general principles 
of Jaw recognised by civilised nations ”, which is not given 
above as a material “ source This latter was inserted in 
the Court’s Statute in order to provide an additional basis 
for a decision in case the other materials should give no 
assistance to the Court. These “ general principles ” were to 
be applied by analogy, and would be derived by selecting 
concepts common to all systems of municipal law. Such was 
clearly the intention originally of the draftsmen of the Statute, 2 
and the attempt by certain writers to give some other interpreta¬ 
tion to these words is both artificial and unconvincing. 

On several occasions the former Permanent Court of Inter¬ 
national Justice found it necessary to apply or refer to such 
“general principles”. Thus in the Chorzow Factory Case, 
it applied the principle of res judicata and it referred to the 
“ general conception of law ”, that “ any breach of an engage¬ 
ment involves an obligation to make reparation ”. 3 In the 
Mavrommatis Palestine Concessions Case, the Court referred 
to the “ general principle of subrogation ”, 4 and in the Case 
of the Diversion of Water from the Meuse , Judge Manly 0. 
Hudson expressed the view that the Court might apply Anglo- 
American equitable doctrines as being “ general principles ” 5 


1 These are described as international Conventions, whether general or 
particular, establishing rules expressly recognised by the contesting States ” 

3 In the Advisory Committee of Jurists which drafted the Statute Lord 
Phillimore pointed out that the “ general principles ” referred to were those 
accepted by all nations in the municipal sphere, such as certain principles of 
procedure, the principle of good faith, and the principle of res iudicatcr 
Proceedings of the Committee, p. 335. J * 

3 Pub. P.C.I.J. (1928), Series A, No. 17, p. 29. 

4 Pub. P.C.I,J. (1924), Series A, No. 2, p. 28. 

s Pub. P.C.I.J. (1937), Senes A ; B, Fasc. No. 70, at pp. 76 et seq. 
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But on at least one occasion, the Court refused to apply an 
alleged “ general principle in the Serbian Loans Case where 
it held that the principle in English law known as “ estoppel ” 
was inapplicable. 1 However, these “ general principles ” are 
less a material “ source ” of law than a particular instance of 
judicial reason and logic which the most authoritative inter¬ 
national tribunal of the day is specially enjoined to employ. 

From the theoretical standpoint, the provision for applying 
the “ general principles ” has been regarded as “ sounding the 
death-knell ” of positivism, inasmuch as it explicitly rejects the 
broad positivist view that custom and treaties are to be 
considered the exclusive sources of international law. It has 
also been said to resolve the problem of non-liquet , i.c., the 
powerlessncss of an international court to decide a case legally 
because of inability to find any rules of law that are applicable. 
Finally, certain judges and writers have regarded the provision 
as not laying down a new rule, but as being merely declaratory 
of the long-established practice of international courts. - 

Each of the material “ sources 11 will now be discussed 
in turn. 

1.—Custom 

Until recent times, international law consisted for the most 
part of customary rules. These rules had generally evolved 
after a long historical process culminating in their recognition 
by the international community. The preponderance of 
customary rules was diminished as a result of the large number 
of “ law-making ” treaties concluded since the middle of the 
last century, but it continued to remain substantial. Thus 
even today, the greater part of the rules as to State territory, 
State jurisdiction, and State responsibility are rules of custom. 

The terms “ custom ” and “ usage ” arc often used inter¬ 
changeably. Strictly speaking, there is a clear technical 
distinction between the two. Usage represents the twilight 
stage of custom. Custom begins where usage ends. Usage 
is an international habit of action that has not yet received 

1 Pub. P.C.l J. (1929), Senes A, Nos. 20 21, pp. 38 9. 

“See Oppenheim, International Law, Vol. I (6th Milton, 1947), p 29n 1, 
and Guggenheim, Lehr huh dct> Vo then edits (1948), Vol. 1, p. 141. 
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full legal attestation. Usages may be conflicting, custom must 
be unffied and self-consistent. Viner's Abridgement , referring 
to custom in English law, has the matter in a nutshell. 1 

“ A custom, in the intendment of law, is such a usage as 
hath obtained the force of a law 

A customary element has, as we have seen, been a feature of 
the rules of international law from antiquity to modern times. 
In ancient Greece, the rules of war and peace sprang from the 
common usages observed by the Greek City States. These 
customary rules crystallised by a process of geneiahsation and 
unification of the \arious usages separately observed by each 
city republic. A similar process was observable among the 
small Italian States of the Middle Ages. When in the sixteenth 
and se\enteenth centuries Europe became a complex of highly 
nationalised, ■ independent territorial States, the process was 
translated to a higher and more extensive plane. From the 
usages developed in the intercourse of modern European 
States there emerged the earliest rules of international law, 
all of a customary character. 

The predominance of custom in international law is due 
to the nature of the international society which is so loose 
and democratic in its organisation. Had there been a strong 
central authority regulating the relations of States from above, 
legislation, not custom, would have been more characteristic 
of international law. But even today when there is some 
kind of machinery for passing international legislation, the 
international society tends instinctively to rely on custom; 
States are prone to shrink from the assumption of new treaty 
obligations unless the common national interest is urgent and 
overpowering, and a treaty is needed to provide a speedy 
remedy. Custom, on the other hand, moves slowly but at 
least surely. It can only grow pragmatically from actual 
usages which States or international organs have followed in 
the past for reasons of convenience and expediency. There 
is consequently a measure of security in custom superior to 
that enjojed by any of the other material “ sources ” of inter¬ 
national law. 


1 \iner, Abridgement, \u, 164, citing Tamstry Case (1608), Dav. Ir. 28. 



Chap. 2 - Sources of International Law 


31 


Customary rules crystallise from usages or practices which 
have evolved in approximately three sets of circumstances:— 
(fl) Diplomatic relations between States. —Thus acts or 
declarations by statesmen, opinions of legal advisers to State 
Governments, bilateral treaties, may all constitute evidence of 
usages followed by States. 

(i b ) Practice of international organs. —The practice of inter¬ 
national organs may lead to the development of customary 
rules of international law concerning their status, or their 
powers and responsibilities. Thus in its Advisory Opinion 
holding that the International Labour Organisation had power 
to regulate internationally the conditions of labour of persons 
employed in agricultuie, the Permanent Court of International 
Justice founded its views to a certain cxtenL on the practice of 
the Organisation. 1 In a recent Advisoiy Opinion, the Inter¬ 
national Court of Justice based its opinion that the United 
Nations had international legal personality, partly on the 
practice of the United Nations in concluding Conventions . 1 

(c) State laws , decisions of State ( 'ourts, and State military 
or administrative practices. A concurrence of Stale laws or of 
judicial decisions of Stale Courts or of State practices may 
indicate so wide an adoption of similar rules as to suggest the 
general recognition of a broad principle of law. This is particu¬ 
larly well illustrated by a decision of the United States Supreme 
yCourt, The Scotia* The fads were as follows: -In 1863, the 
British Government adopted a series of regulations for prevent¬ 
ing collisions at sea. In 1864, the American Congress adopted 
practically the same regulations, as did within a short time after, 
the Governments of nearly all the maritime countries. Under 
these circumstances the Scotia (British) collided in mid-ocean 
with the Berkshire (American), which was not carrying the 
lights required by the new regulations. As a result, the 
Berkshire sank. The question was whether the respective 
rights and duties of the two vessels were determined by the 
general maritime law before the British regulations of 1863. 

‘ Pub. P. CM .1. (1922), Setics H, No 2, especially ,il pp. *40 41. 

3 Advisory Opinion on Reputation lot lupines Suit cunt m the Saute of the 
United Nations (PH*)), I.C'.J. Kopoils, pp. 174c/ w ’</. 
a (1871), 14 Wallace 170, al p. 188. 
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It was held that these rights and duties must be determined by 
the new customary rules of international law that had evolved 
through the widespread adoption of the British regulations, 
and that therefore the fault lay with the Berkshire. 

“This is not giving to the Statutes of any nation extra* 
territorial effect. It is not treating them as general maritime 
laws, but it is recognition of the historical fact that, by common 
consent of mankind, these rules have been acquiesced in as 
of general obligation. Of that fact we think we may take 
judicial notice. Foreign municipal laws must indeed be proved 
as facts, but it is not so with the law of nations 

In the transition from a usage into a customary rule, certain 
tests require to be satisfied before the rule can be regarded 
as established. These tests relate to:—(i) the material, and 
(ii) the psychological aspects of the customary rule. 

As regards the material aspect, there must in general be 
a recurrence or repetition of the acts which give birth to the 
customary rule. A German Court held in the case of Lubeck 
v. Mecklenburg-Schwerin 1 that a single act of a State authority 
could not create any rights of custom in favour of another 
State which had benefited by the act; conduct to be creative 
of customary law must be regular and repeated. Apart from 
recurrence, the antiquity of the acts may be also a pertinent 
consideration. 

_ The psychological aspect is better known as the opinio juris 
sive necessitatis, or as one authority 2 has termed it “ the mutual 
conviction that the recurrence . . . is the result of a compulsory 
rule . This needs further explanation. Recurrence of the 
usage or practice tends to develop an expectation that in 
similar future situations, the same conduct will be repeated. 
When this expectation evolves further into a general acknow¬ 
ledgment by States that the conduct is a matter both of legal 
right and of legal obligation, the transition from usage to 
custom may be regarded as consummated. This conviction, 
this opinio juris, is a convenient test that a usage or practice 


»Anmial Digwt of Public International Law Cases, 1927-28 No 3 

p.c ms t & rn “ un ° f 
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has crystallised into custom; there is, for example, an absence 
of opinio juris when States conform to a usage for motives 
of comity or courtesy only. 1 At the same time, the opinio 
juris is not an essential element of custom, and to this extent 
the criticism by Sir John Fischer Williams that in some instances 
the opinio juris is not present at all is justified. 2 As he says, 
in many cases:— 

“The Rubicon which divides custom from law is crossed 
silently, unconsciously, and without proclamation 

It would follow from the judgments of the Permanent Court 
of International Justice in the ''Lotus Case 3 that the opinio 
juris is a matter of inference from all the circumstances, not 
merely the detailed acts which constitute the material clement 
of the alleged customary rulc^/One test for the existence of 
opinio juris is that set out in West Rand Central Gold Mining 
Co. v. Rd There the Court laid down that it must be proved 
by satisfactory evidence that the alleged rule “ isofsuchanaturc, 
and has been so widely and generally accepted, that it can hardly 
be supposed that any civilised State would repudiate it”. 
This amounts to a test of “ general recognition ” by the inter¬ 
national society of States. There is not necessarily anything 
vague in the solution being in such general terms; many other 
legal criteria are similarly incapable of automatic application, 
but involve an clement of judgment and appreciation. 

This test of “ general recognition ” also underlies the pro¬ 
vision 5 in the Statute of the International Court of Justice, 
under which the Court is directed to apply international 
custom “ as evidence of a general practice accepted as law”. 

Judicial Application of Custom 

Both national and international Courts play an important 
role in the application of custom. Often it is claimed by 
one of the parties before the Court that a certain rule of 
customary international law exists. The Court must then 
investigate whether or not the rule invoked before it is a 

1 See above, p. 17. 

3 Fischer Williams, Some Aspects of International Law (1939), at p. 44. 

3 Pub. P.C.IJ. (1927), Senes A, No. 10. 

I [1905] 2 K.l). 391, al p. 407. 

II Sec Article 3K of the Statute. 


D 
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validly established rule of international custom, and in the 
course of this inquiry it examines all possible materials, such 
as treaties, the practice of States, diplomatic correspondence, 
decisions of State Courts, and juristic writings. In certain 
cases, the Court’s function may be,more than purely declar¬ 
atory; while not actually creating new customary rules, the 
Court may feel constrained to carry to a final stage the process 
of e\olution of usages so generally recognised as to suggest 
that by an inevitable course of development they will crystallise 
into custom. To use Mr. Justice Cardozo’s words, by its 
imprimatur the Court will attest the “jural quality” of the 
custom. 1 

Two instructive cases illustrating the judicial methods in 
the application of custom are The Paquete Habana , 2 a decision 
of the United States Supreme Court, and the Lotus Case a 
decision of the Permanent Court of International Justice. 
In the former case, the Supreme Court, after a detailed investi¬ 
gation of the materials mentioned above, namely State laws 
and practices, treaties, writings of publicists evidencing usage, 
and decisions of Courts, found that they uniformly proved the 
existence of a \alid customary rule giving immunity to small 
fishing vessels from belligerent action in time of war; in the 
latter case, the Permanent Court, following the same method, 
decided that there was no customary rule conferring exclusive 
jurisdiction in maritime collision cases on the country of the 
ship’s flag, as regards all incidents on the ship because, of the 
relevant materials considered, State laws were not consistent, 
decisions of State Courts conflicted, no uniform trend could 
be deduced from treaties, and publicists were divided in their 
views. Although the same method of detailed consideration 
of all materials was followed in both cases, weightier proof 
of the customary rule was required by the Permanent Court 
than b\ the Supreme Court, and owing to the absence of such 
proof the Permanent Court decided against the existence of 
the rule. 


" See W Jet sex \ Delauaie 0934), 291 U.S. 361, at pp. 383-384 
: 09001, 175 U.S. 677. 

3 Pub. P CIJ. (1927), Series A, No. 10. 
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2.—Treaties 

Treaties represent the second important material source of 
international law. 

The effect of any treaty in leading to the formation or rules 
of international law depends on the nature of the treaty con¬ 
cerned. In this connection there is an important distinction 
between:—(tf) “ law-making ” treaties, which lay down general 
rules binding on the majority of States; (h) “ treaty-contracts ”, 
for example, a treaty between two or only a few States, dealing 
with a special matter concerning these States exclusively. 
This corresponds to the distinction made by Continental jurists 
between Vereinharungen and Vert rage. 

(a) “ Law-Making ” Treaties 

The provisions of a “ law-making ” treaty arc directly a 
source of international law. This is not so with the “ treaty- 
contracts”, which simply purport to lay down special obliga¬ 
tions between the parties only. 

There has been an astonishing development of” law-making ” 
treaties since the middle of the nineteenth century. One 
authority 1 enumerates 257 such instruments concluded in the 
period 1864-1914. This rapid expansion of what has been 
called “ international legislation ” was due to the inadequacy 
of custom in meeting the urgent demands of the international 
society of States for the regulation of its common interests. 
The urgency of these demands arose from the deep-rooted 
changes which were transforming the whole structure of 
international life. Industrial and economic changes were 
bringing States into closer intercourse with each other, and as 
international communications thus became more intimate, the 
range of interests springing from the relationships between 
States grew in size and complexity. In some regulation of 
these complex international activities every State had a direct 
interest which rose superior to considerations of national 
autonomy and independence. 

A rapid glance at the principal “ law-making” treaties and 
conventions concluded before the Second World War amply 

1 Hudson, Inteinational Legislation (1931), Vol. J, pp. xix ct seq 
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confirms this trend. These instruments deal with Red Cross 
work, weights and measures, the protection of industrial 
property, the protection of submarine cables, the suppression 
of the slave trade, aerial navigation, international waterways, 
the pacific settlement of international disputes, the opium 
traffic, and so on, all subjects which called urgently for 
international statute law, and where to rely on the growth 
over several years of customary rules would have been impolitic. 

Every multilateral treaty is not necessarily “ law-making 
From the practical standpoint, however, there is little difficulty 
in determining whether a particular treaty is in this category. 
Certain tests are helpful but not conclusive. Thus some 
assistance can be obtained from Brierly’s definition 1 of “ law¬ 
making ” treaties:— 

“. . . those which a large number of States have concluded 
for the purpose either of declaring their understanding of what 
the law is on a particular subject, or of laying down a new 
general rule for future conduct, or creating some international 
institution ”. 

Also, generally, to be “law-making”, a treaty should be 
adopted by all or most of the Great States, as then the rules 
approved by such States “ have very great weight in practice 
even among States which have never expressly consented to 
them ”. 2 

The use of the term “ law-making ” applied to treaties has 
been criticised by some writers, on the ground that these 
treaties do not so much lay down rules of law as set out the 
contractual obligations w’hich the State parties are to respect. 
The criticism is unjust. The consensual form of a treaty is 
secondary in importance to the fact that it lays down general 
rules of law. The “ law-making ” treaty involves two distinct 
operations (a) a legislative operation whereby rules are laid 
down; ( b ) the undertakings of the contracting parties to 
conform to the rules. The second operation is purely sub¬ 
sidiary, and is due to the circumstance that the only process 
by which international legislation can at present be enacted 
is that of a conference adopting a Convention or treaty. 

* Bnerl>, The Law of Nations (3rd Edition, 1942), at p. 47. 

2 Sir Frederick Pollock, Columbia Law Renew (1902), at pp. 511-12. 
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(b) Treaty-Contracts 

In contrast to “ law-making ” treaties, treaty-contracts are 
not directly a “ source ” of international law. Such treaties 
lead to the formation of international law through the operation 
of the principles governing the development of customary rules. 

There are three cases to be considered:— 

(i) A series or a recurrence of treaties laying down a 
similar rule may produce a principle of customary international 
law to the same effect. Such treaties arc thus a step in the 
process whereby a rule of international custom emerges. 
This function treaties share with, for example, diplomatic acts, 
State laws, State judicial decisions, and the practice of 
international organs. An illustration is the scries of bilateral 
extradition treaties concluded during the nineteenth century 
from which such general rules as those that the nationals of 
the State demanding extradition and nationals of third States 
are extraditable, were deduced and became established. 

(ii) It may happen with a treaty originally concluded between 
a limited number of parlies only that a rule in iL be generalised 
by subsequent independent acceptance or imitation. In this 
case, the treaty represents the initial stage in the process of 
recurrence of usage by which customary rules of international 
law have evolved. Thus, for instance, the rule “ free ships, 
free goods ”, i.c., that enemy goods carried on a neutral vessel 
are in general immune from belligerent action, first appeared 
in a treaty of 1650 between Spain and the United Provinces, 
and became established only at a much later period after a long 
process of generalisation and recognition. 1 

(iii) A treaty may be of considerable evidentiary value 
as to the existence of a rule which has crystallised into law 
by an independent process of development. Such clfect is 
due to the special authority and solemnity possessed by this 
type of instrument. One authority 2 has pointed out that it 
is “ a sound maxim that a principle of international law 
acquires additional force from having been solemnly acknow¬ 
ledged as such in the provisions of a Public Treaty 

x Sec Hall, Intetminimal Law (8th l dilion, 1924), at pp. 827 et u'iy., tbi an 
account of the development of the into. 

2 Phillimoie, Coinmeiitiuin upon Jnn>luitioiml Law (2nd I dition, 

Vol. I, at p 52. 
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3 —Decisions of Arbitral or Judicial Tribunals 

J 

International Judicial Decisions 

The only existing permanent international judicial tribunal 
is the International Court of Justice, which in 1946 succeeded 
the former Permanent Court of International Justice, itself 
first created in 1921. The International Court of Justice 
functions under a Statute containing virtually the same organic 
regulations as the Statute of the former Permanent Court. 
During the period 1921-1940, the Permanent Court gave a 
large number of judgments and advisory opinions on matters 
of international import, thereby contributing, as was intended 
by the founders of the Court, to the development of inter¬ 
national jurisprudence. 

It would be misleading to say that any decision of the 
former Permanent Court created a binding rule of international 
law. Under Article 59 of its Statute (now Article 59 of the 
Statute of the new International Court of Justice) the Court’s 
decisions were to have “ no binding force except between the 
parties and in respect of that particular case Pursuant to 
its Statute, the Permanent Court did not treat its own prior 
decisions as per se binding, and such decisions could therefore 
hardly be regarded by the international society of States as 
binding legal precedents. The Court, however, did use its 
prior decisions for guidance as 'to the law, for example, for 
purposes of illustrating or distinguishing the application of 
particular rules; and as a general practice it followed a line 
or series of its prior decisions which were consistently of a 
similar trend. The new International Court of Justice is 
hardly likely to diverge from this practice. Apart from the 
Permanent Court’s own practice, its judgments and advisory 
opinions were considered by international lawyers generally 
as elucidating the law, as being the expression of what the 
most authoritative judicial body held to be the international 
law on a given point, having regard to a given set of circum¬ 
stances. 

To this extent, it may be said that the Permanent Court 
contributed to the development of, and that its decisions 



Chap. 2 .—Sources of International Law 


39 


were a “ material source ” of international law. In particular, 
the following branches of the subject principally benefited by 
the Permanent Court’s work:—law of treaties, status of 
artificial waterways, State succession, jurisdiction in maritime 
collision cases^and the application of equitable principles. 
Such cases as'T/ie Wimbledonyfhe Lotus, and Mavrommatis 
Concessions left a notable mark on international law, and 
attested to the fact that the Court was fulfilling the wider 
functions for which it was established. 

State Judicial Decisions 

There are two ways in which the decisions of State Courts 
may lead to the formation of rules of international law:— 

(a) The decisions may be treated as weighty precedents, or 
even as binding authorities. According to Marshall, C.J., of 
the United States Supreme Court 1 

“ The decisions of the Courts of every country show how 
the law of nations, in the given case, is understood in that 
country, and will be considered in adopting the rule which is 
to prevail in this 

A notable example is furnished by the decisions of the great 
British Prize Court Judge—Lord Stowcll, who presided over 
the Court during the Napoleonic Wars. Lord Stowell’s 
judgments received universal acknowledgment as authoritative 
declarations of the law, and he became peculiarly identified 
with the establishment of important doctrines, such as: that 
blockade to be binding must be effective, that contraband of 
war is to be determined by probable destination, and the 
doctrine of continuous voyage. Similarly, both as exponent 
and as agent for the development of international law, the 
Supreme Court of the United States^ played an important 
role; for example, its judgments in the Paqucte Habatin' and the 
Scotia 3 did much to clarify the nature of international custom. 

(b) The decisions of State Courts may, under the same 
principles as dictate the formation of custom, lead directly to 
the growth of customary rules of international law. Thus, 

1 Thu ry Hotheads of Suyat, Bcntzon v. Bo vie (1815), 9 Crunch 191, ,U 
p. 198. 

5 Sec above, p. 34. 

a k Sec above, pp.*31 32. 
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for example, certain rules of extradition law and of State 
recognition were in the first instance derived from the uniform 
decisions of State Courts. A concurrence of such decisions 
is usually necessary for this purpose, for if there be no uni¬ 
formity, a customary rule of international law will not be 
inferred. Thus, in the Lotus Case (ante, p. 34), the Permanent 
Court of International Justice refused to deduce a customary 
rule where, to use the Court’s expression, State judicial decisions 
on the point were “ divided 

Decisions of International Arbitral Tribunals 

Decisions of international arbitral tribunals such as the 
Permanent Court of Arbitration, the British-American Mixed 
Claims Tribunal, and others, have contributed to the develop¬ 
ment of international law. In the following branches, arbitral 
decision has either added to or clarified the law:—Territorial 
sovereignty, neutrality, State jurisdiction, State servitudes, 
and State responsibility. Many notable arbitrations, c.g., the 
Alabama Claims Arbitration (1872), the Behring Sea Fisheries 
Arbitration (1893), the Pious Fund Case (1902), and the North 
mlantic Fisheries Case (1910) are regarded as landmarks in 
the history of international law. 

Some writers have refused to acknowledge this contribution 
on the ground of an alleged fundamental distinction between 
arbitral and judicial decision. According to these writers, 
arbitrators have as a general practice tended to act as negotiators 
or diplomatic agents rather than as judges on questions of 
fact and law. They insist that arbitrators have been influenced 
to an unreasonable extent by the necessity of reaching a 
compromise. There is naturally an element of truth in this 
conception of arbitral decision, but the distinction from judicial 
decision is by no means so fundamental as pictured. In the 
great majority of cases arbitrators have regarded themselves 
as acting judicially, rather than as amiables compositeurs. 
Moreover, if arbitral awards were merely quasi-diplomatic 
compromises, it would be difficult to explain how notable 
awards like The Alabama Claims, the Behring Sea Fisheries, 
and so on, have contributed to the growth of international law! 

The “ compromise ” element in arbitral adjudications has 
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been unduly exaggerated because under so many treaties 
arbitrators were authorised to act “ ex cequo et hono ”, but 
even in such cases arbitrators commonly acted according to 
judicial principles. By far the greater majority of arbitral 
awards have been based on strictly legal considerations in 
form and substance. Judge J. B. Moore, with unrivalled 
knowledge of arbitral adjudications, declared 1 :— 

“ I have failed to discover support for the supposition that 
international arbitrators have shown a special tendency to 
compromise, or that they have failed to apply legal principles 
or to give weight to legal precedents. Indeed, even in the 
abridged form in which many of the decisions cited in my 
History and Digest of International Arbitrations, published in 
1898, were necessarily given in that work, nothing is more 
striking than the consistent elfort to ascertain and apply 
principles of law approved by the best authorities, and to 
follow pertinent prior adjudications where any existed ”. 

The main distinction between arbitration and judicial 
decision lies not in the principles by which they respectively 
function, but in the manner of selection of the judges, their 
security of tenure, their independence of the parties, and as 
regards judicial decision, the fact that the judicial tribunal has 
a fixed body of rules of procedure to guide its action. The 
distinction is a real one, but it is more of formal than of sub¬ 
stantive importance. 

4.—Juristic Works 

It is perhaps needless to insist on the important role played 
by jurists in the development of international law. 

Juristic works arc not an independent “ source ” of law, 
although sometimes juristic opinion does lead to the formation 
of international law. According to the report of one expert 
body to the League of Nations, 2 juristic opinion is only 
important as a means of throwing light on the rules of inter¬ 
national law and rendering their formation easier. It is of 

‘Moore, International Adjudications Ancient anti Modern [1929-1936), 
Vol. I, at pp. xxxix \c. 

1 The Sub-Committee on Slate i esponsibility of the Committee of Experts for 
the Progressive Codification of International Law, League of Nations Document, 
C.196. M.70. 1927. V, p. 94. 
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no authority in itself, although it may become so if subsequently 
embodied in customary rules of international law; this is due 
to the action of States or other agencies for the formation of 
custom, and not to any force which juristic opinion possesses. 

Article 38 of the Statute of the International Court of 
Justice directs the Court to apply “ the teachings of the most 
highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law This provision 
emphasises the v evidentiary value of juristic works. No doubt 
the principal function of juristic works is to furnish reliable 
evidence of the law. In view of the preponderance of customary 
rules in international law, and the fact that jurists have been 
principally responsible for deducing these rules from a coin¬ 
cidence or cumulation of similar usages or practices, this is an 
indispensable service. The evidentiary function of juristic 
works has been well described by Gray, J., 1 of the United 
States Supreme Court :— 

. . Where there is no treaty, and no controlling executive 
or legislative act or judicial decision, resort must be had to 
the customs and usages of civilised nations, and as evidence 
of these, to the works of jurists and commentators who by 
years of labour, research, and experience have made themselves 
peculiarly well acquainted with the subjects of which they treat. 
Such works are resorted to by judicial tribunals, not for the 
speculations of their authors concerning what the law ought to 
be, but for trustworthy evidence of what the law really is ”. 

Although there are several authorities which deny that the 
opinions or speculations of jurists whether a certain rule 
ought to be recognised are of any force, 2 it is an undoubted 
fact that juristic opinion may be evidence not merely of estab¬ 
lished customary rules, but of customary rules which are 
bound in course of time to become established. The reaction of 
juristic opinion may be of great importance in assisting the 
transition from usage to custom, and represent a strong 
element fortifying the latent opinio juris or conviction which 
plays so important a part in consolidating a customary rule. 
In this connection, a consensus of opinion among the j urists 
will be treated as evidence of such opinio juris ; according to 

1 The Paauete Habana (1900), 175 U.S. 677, at p. 700. 

a West Rand Central Gold Mining Co. v. it., [1905] 2 K.B. 391, at p. 407. 
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the American authority, Kent, “ no civilised nation, that does 
not arrogantly set all ordinary law and justice at defiance, will 
venture to disregard the uniform sense of the established 
writers on international law ”. 1 Both national and inter¬ 
national Courts when testing the existence or non-existence of a 
customary rule, have examined the views of jurists on the 
questions before them; for example, the Permanent Court of 
International Justice had recourse to juristic opinion in the 
Lotus Case, 2 and the Supreme Court of the United States in 
The Paquete Habana . 3 * 5 

In view of this evidentiary function, the passage of time will 
add weight to the authority of juristic opinion, particularly if 
this is cited by statesmen, or if no principles contrary to such 
opinion become established. 1 To this extent, juristic works 
may acquire a kind of-prescriptive authority. 

In one exceptional case, juristic opinion docs assume impor¬ 
tance. Where there arc no established customary or treaty 
rules in regard to a particular matter, recourse may be had to 
juristic opinion as an independent “ source ”, in addition to 
the views expressed in decided cases or in diplomatic exchanges. 
Thus in the Privy Council case of Re Piracy Jure Gentium , B the 
question arose whether actual robbery was an essential clement 
in the crime of piracy at international law. On this point, 
the Privy Council found itself mainly dependent on juristic 
opinion, and ruled that it could not only seek a consensus of 
views, but select what appeared to be the better views, ll 
finally decided that robbery was not an essential element in 
piracy jure gentium , and that a frustrated attempt to commit 
piratical robbery was equally piracy jure gentium. 

It is of interest to note that in the same case the Privy 
Council declared that the opinions of jurisconsults or text-book 
writers were “ last, but not least ” among the sources from 
which international law is derived. 


1 Kent, International Law (2iul linglish Ldition by J. 1\ Abdv, 1878) p. 37. 
Cf. R. v. Kern (1876), 2 fix. D. 63, alp. 202. 

■Pub. P.C.I.J. (1927), Series A, No. 10. 

3 (1900), 175 U.S. 677. 

‘Wheaton, International Law (Dana hdition, 1866), pp. 23-24. 

5 [1934] A.C. 586, at pp. 588-9. 
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Order of Use of Material “ Sources 5 ’ 

The final question is in what order should these material 
“ sources ”—custom, treaties, arbitral and judicial decisions, 
and juristic works—be used for ascertaining the law on a gi\ en 
matter. It will be remembered that the order in which the 
ma terial “ sources ” were set out in the Statute of the Inter¬ 
national Court of Justice was:— 

(1) Treaties and Conventions. 

(2) Custom. 

(3) “ General principles of law recognised by civilised 
nations 

(4) Judicial decisions and juristic opinion. 

This order is generally followed in practice. Thus, first 
preference is given to rules laid down in Conventions binding 
the States concerned, and if there are no such rules, to established 
customary rules. Arbitral and judicial decisions and juristic 
opinion are resorted to if the first two material “ sources ” do 
not furnish clear rules applicable to the matter, and the prac¬ 
tising lawyer will generally give more weight to decisions of 
Courts than to expressions of opinion by jurists and text-book 
writers. 



Chapter 3 


the subjects of international law 

International law is primarily concerned with the rights, 
duties, and interests of States. Normally the rules of conduct 
it prescribes are rules which States are to observe, and in 
the same way treaties stipulate for obligations which the 
signatory States alone agree to perform. But this docs not 
necessarily imply that no other entities or persons, whether 
natural or legal, can come within the dominion or bounty of 
international law . 1 

However, certain authorities assert that States are the only 
subjects with which international law is concerned. A natural 
stumbling block for so wide a theory has always been the case 
of slaves and pirates. As a result of general treaties, certain 
rights of protection, etc., have been bestowed on slaves by 
the society of States. Also under customary rules of inter¬ 
national law, individuals who commit the olTencc of piracy on 
the high seas arc liable as enemies of mankind to punishment 
by any apprehending State. These two apparent exceptions 
to the general rule have been reconciled by treating slaves and 
pirates as objects, and in no sense as subjects of international 
law. Moreover it has been said by the same authorities that 
on a proper analysis, it would be found that the so-called 
rights or duties of slaves and pirates are technically those of 
States and States only. Thus, in the case of slaves, it is argued, 
the international Conventions under which slaves enjoy pro¬ 
tection really cast duties on the States parlies; without such 
duties on the Stales to recognise and protect their interests, 
slaves would not possess any rights at international law. 

As against this theory that individuals arc only incumbents 
of rights and duties at international law insofar as they are 
objects and not subjects, there is a theory which goes to the 

1 The fullest and best tiealinenl of the mallei is in an ailiclc by Piolcssor 
Lauterpacht, “The Subjects of the taw of Nations” in two parts, law 
Quarterly Review, Vol. 63 (1047), pp. 438 460, and Vol. 64 (1948), pp. 97-119. 
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limit in the opposite direction. This theory which is held by 
the noted Austrian jurist Kelsen and his followers maintains 
that in the ultimate analysis, individuals alone are the subjects 
of international law. A faint version of this theory had 
already appeared in the following passage in Wes tlake 1 

“ The duties and rights of States are only the duties and rights 

of the men who compose them ”. 

Kelsen analyses the notion of a State, and affirms that it is 
purely a technical legal concept serving to embrace the totality 
of legal rules applying to a group of persons within a defined 
territorial area; the State and the law may almost be described 
as synonymous. The concept of the State is used to express 
in technical language legal situations in which individuals alone 
are bound to do certain acts or receive certain benefits in the 
iname of the collectivity of human beings to which they belong. 
iFor instance, when we say that Great Britain is responsible at 
international law for some wrong committed against another 
State by one of its officials or a member of its armed forces, 
this is only a technical method of expressing the fact that the 
British people as a whole, i.e., the individuals subject to 
British law, are bound through the persons who constitute its 
Government to give redress for the wrong imputed to Great 
Britain as a State. The duties resting on a State at inter¬ 
national law are thus ultimately duties binding on individuals. 

In this respect, according to Kelsen, there is no real 
distinction between State law and international law. Both 
systems bind individuals, although international law as a 
matter of technique does so only mediately and through the 
concept of the State. 

From the purely theoretical standpoint, and in logic, 
Kelsen’s views are undoubtedly correct. But as a matter 
of practice, international lawyers and the statesmen they 
advise, work on the realistic basis that their almost exclusive 
concern is with the rights and duties of States. This practical 
point of view prevails at the conferences which draft “ law¬ 
making ” conventions and treaties (see previous chapter). It 
is rare to find a clause in such instruments bestowing a right 


1 Collected Papers (1914), Vol. I, p. 78. 
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or imposing an obligation on an individual. 1 Almost all the 
clauses are worded as rules of conduct binding on States. 
This is also consistent with the long-standing British practice 
of treaty negotiation. The Crown when negotiating treaties 
does not do so as trustee or agent for private citizens. As 
Lord Atkin said in an important judgment 2 

“ When the Crown is negotiating with another sovereign a 
treaty, it is inconsistent with its sovereign position that it 
should be acting as agent for the nationals of the sovereign 
State, unless indeed the Crown chooses expressly to declare 
that it is acting as agent 

At the same time, it serves no purpose to gloss over the 
exceptions to the general working rule. There are cases where 
international law binds individuals immediately and not merely 
mediately in Kelsen’s sense. It is a pure play on words to 
say that slaves and pirates are not subjects, but objects of 
international law. For example, the rule of international law 
by which States arc authorised to attack, seize, and punish 
pirates, is a rule “ imposing a legal duty directly upon indi¬ 
viduals and establishing individual responsibility ”. 3 It would 
be straining the facts to interpret the rule as casting a duty 
not on individuals but on States, for no Slate is bound to 
punish pirates if it chooses to abstain from doing so and the 
power to apprehend pirates is scarcely a right in its proper 
connotation. 

Moreover, there is no question that, however exceptionally, 
many modern treaties do bestow rights and impose duties on 
individuals. Generally, this will depend on the object or 
intent of the treaty concerned. It was authoritatively decided 
by the Permanent Court of International Justice in the Danzig 
Railway Officials' Case that if by a particular treaty the parties 
intended to confer rights on individuals, then these rights 
should receive recognition and cll'cct at international law, that 

1 An example is Article 64 of the Brussels Slavery Convention, 1890: - 
“ Any fugitive slave reaching the frontier of one of the Slates mentioned 
in Article 62 will be treated as free, and will have the right to claim a certifi¬ 
cate of freedom from the competent authorities 
That Convention is no longer in force. 

a Civitian War Claimants Association, Ltd. v. R,, [1932] A.C. 14, at pp. 26-27. 

*Kelsen. Peace Through Law (1944), at p. 76. 
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is from an international Court. 1 In that case, Poland con¬ 
tended that the agreement between herself and Danzig fixing 
the conditions of employment of Danzig railway officials, 
whom she had taken over, conferred no right of action on 
these officials. She maintained that the agreement being an 
international treaty, and not having been incorporated into 
Polish law, created rights and obligations only between the 
contracting parties, and that failure to carry out such obligations 
would involve her in responsibility only to Danzig and not to 
private individuals. While the Permanent Court was ready 
to admit this as a general rule, it declared that in the particular 
case the intention of the parties was to create rights enforceable 
by private citizens, and therefore the Danzig officials had their 
cause of action against the Polish administration as under the 
agreement. 

This controversy as to whether international law binds 
indi\iduals is by no means of theoretical significance only. 
Towards the end of the Second World War when the Allies 
were concerting measures to prosecute war criminals of the 
Axis Powers, there was some hesitation whether international 
law could indeed reach out to punish Heads of State, Ministers, 
and high military and administrative functionaries responsible 
for initiating the war and authorising the perpetration of 
atrocities. In the event, the theoretical objections to such a 
course were disregarded, and pursuant to agreements to this 
effect which were without precedent in international law, 2 
international tribunals were set up at Nuremberg and Tokio 
to deal respectively with the German and Japanese war ring¬ 
leaders. Among the offences for which these men were charged 
were crimes against peace (e.g., beginning a war of aggression 
or in violation of treaties), crimes against humanity (e.g., 
murder or persecution of racial or religious groups), crimes 

1 Pub. P.C.IJ. (1928), Senes B, No. 15. 

2 The Agreement for setting up the Nuremberg Tribunal, dated August 8th, 
1945, between Great Britain, the United States, France, and Russia provided 
in its Article 7:— 

“. . . The official position of the defendants, whether as Heads of 
State or responsible officials in Government Departments, shall not be 
considered as freeing them from responsibility or mitigating punishment ”. 
Cf. the Charter of January 19th, 1946, concerning the constitution of the 
Tokio Tribunal. 
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under the laws of war, and the conspiracy to commit these 
crimes. 1 The judgment of the Nuremberg International 
Tribunal in 1946 (followed later by the judgment in 1948 of 
the Tokio International Tribunal) establishing the guilt of 
certain of the defendants in respect of these charges, and 
affirming their individual responsibility under international 
law, is of historic significance. The principles of the judgment 
are now under consideration by the United Nations Inter¬ 
national Law Commission for more precise formulation. In 
the light of the judgments of the two tribunals, one point has 
been clarified, namely that international law can reach over 
and beyond traditional technicalities, and prevent guilty 
individuals sheltering behind the abstract concept of the State. 
According to the Nuremberg Tribunal 2 :— 

" Crimes against international law are committed by men, 
not by abstract entities, and only by punishing individuals who 
commit such crimes can the provisions of international law be 
enforced 

This trend of international law towards attaching direct 
responsibility to individuals has been reaffirmed in the Genocide 
Convention adopted by the United Nations General Assembly 
in December, 1948, which is somewhat in advance of the 
Nuremberg principles. 3 * * * * 8 Under the Convention, the States 
Parties agree that genocide (i.c., acts committed with intent 
to destroy in whole or in part national, ethnical, racial, or 
religious groups) and the conspiracy or incitement to commit 


1 The Nuremberg Tribunal rejected the argument urged on behalf of the 

defendants that they were being prosecuted for international crimes under 

rules of law cx post facto inasmuch as prior to 1939 -1940, such crimes as 

crimes against the peace had not been defined or made punishable under 

existing international law. It pointed out that the defendants must have 
known that their actions weie illegal and wrong, and in defiance of inter¬ 
national law (see OlTicial Record of I rials, Vol. 1, Official Documents , at p. 219). 
This ruling has been widely criticised; for typical criticism and discussion, 

see Finch, Ameiican Journal of International Law (1947), Vol. 41, at pp. 33 
et seq., and Wright, op. cit ., at pp. 55-59. 

1 See OlTicial Record, Vol. I, Official Documents , at p. 223. The fiihumil 
also pointed out that it had long been recognised that “ uitc national law 
imposes duties and liabilities upon individuals as well as upon States ”. 

8 Note that in icspecl of the crimes against humanity as charged before the 
Nuremberg Tribunal, the liihiinul limited its jurisdiction over these to such as 
were committed in connection with or in execution of crimes against peace, 
or war crimes proper. 
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genocide, attempts, and complicity therein, shall be punishable 
on trial by national courts or by an international criminal 
tribunal. Article IV of the Convention emphasises the aspect 
of individual responsibility by providing that persons committing 
the Acts shall be punished “ whether they are constitutionally 
responsible rulers, public officials or private individuals ”. 

These recent developments lie in the direction of imposing 
duties on individuals under international law. 

But parallel thereto, there has been also a movement for 
conferring rights on individuals. This is implicit in the 
Nuremberg judgment of 1946, inasmuch as it recognises that 
the victims of crimes against humanity are entitled to the 
protection of international criminal law. So also does the 
Genocide Convention of 1948 purport to protect the very right 
of human groups to exist as groups. In this connection 
reference must be made to the movement to protect human 
rights and fundamental freedoms sponsored by the United 
Nations under the powers given in Article 1 and other provisions 
of its Charter. Although this movement has widespread 
endorsement, it has not been consummated either by the 
creation of adequate machinery 1 (e.g., a Court) to enforce 
such rights and freedoms or by proper international legislation 
creating binding obligations on States. It is true that pro¬ 
visions for protecting human rights were inserted in the Paris 
Peace Treaties of 1947 2 with Italy, Rumania and the other 
ex-enemy satellite States, but these were not general Con¬ 
ventions. As to the recent Universal Declaration of Human 
Rights adopted by the United Nations General Assembly, 
unless this document be regarded as a first stage in the develop¬ 
ment of binding rules on the subject, it can hardly be considered 
as falling within the scope of practical international law. It 
imposes no binding obligations on Governments, possessing 
the form of a manifesto rather than of an instrument of 


1 There is machinery in the United Nations, consisting of the Human 
Rights Commission and its Sub-Commission for the Prevention of Dis¬ 
crimination and Protection of Minorities, and the Human Rights Division 
of the Secretariat, but it can scarcely be considered adeQuate for the protection 
of numan rights. But note Re Drummond Wren, [1945] 4 D.L.R. 674. 

“ See Note by A. Martin, “ Human Rights in the Paris Peace Treaties ”, 
British Year Book of International Law, 1947, at pp. 392-398. 
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international legislation. Besides certain of the rights and 
freedoms so carefully enunciated in it seem wildly impossible 
of achievement. 

In regard to individuals in general, it should be noted that 
there is a widely recognised rule of international practice that 
before an international tribunal, the rights of, or the obligations 
binding individuals at international law, are respectively 
enforceable at the instance of or against those States only 
whose nationality such individuals possess. 1 In other words 
an individual cannot generally assert his own rights against 
a State before an international tribunal or be answerable to a 
State in the same jurisdiction for failing in his obligations, 
but only through the State of which he is a national. 

Certain points require emphasis in this connection. In the 
first place, the rule is one of a general nature only, and already 
certain exceptions to it have appeared. Thus, by treaties 
concluded in 1919-20 after the First World War (see Articles 
297 et seq ., of the Treaty of Versailles, 1919, and the Polish- 
German Convention of 1922 relating to Upper Silesia 2 ) 
individual claimants were allowed access to the various Mixed 
Arbitral Tribunals set up pursuant to the provisions of these 
instruments, although as it turned out Governments intervened 
in some of the more important cases in support of their nationals. 
Moreover, the opinion of many international lawyers is that, 
in certain limited cases, access by individuals to international 
tribunals is necessary and should be allowed, and it may be 
expected that in the future changes in this direction will 
come about. Secondly, the fact that individuals have such 
'/procedural incapacities before international tribunals is not 
necessarily inconsistent with their status as subjects of inter¬ 
national law. There are similar instances of persons with 
procedural incapacities before municipal Courts (e.g., infants, 
who under English law can only bring an action by a next 

1 Fischer Williams, Some Aspects of International Law (1939), at pp. 21 
et seq. 

2 Under this Convention, the independent procedural capacity of individuals 
as claimants before an international tribunal was recognised even as against 
the State of which they were nationals; see Steiner and Cross v. Polish State 
(1928), Annual Digest of Public International Law Cases, 1927-1928, Case 
No. 188. 
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friend or defend it by a guardian ad litem), who are neverthe¬ 
less regarded as subjects of municipal law. Thirdly, the 
International Court of Justice in its recent Advisory Opinion 1 
has held that an international institution, as distinct from a 
State, is entitled to espouse the claim of one of its officials 
against a State for damage or injury suffered, thus recognising 
that, at all events, this function of protection does not belong 
exclusively to States. 

International practice has in recent years extended the range 
of subjects far beyond that of States only:— 

(< 3 ) International institutions and organs, such as the United 
Nations and the International Labour Organisation (ILO) 
have been established under international Conventions con¬ 
taining constitutional provisions regulating their duties and 
functions, e.g., the United Nations Charter, 1945, and the 
Constitution of the International Labour Organisation. 

In its recent Advisory Opinion just mentioned the Inter¬ 
national Court of Justice has expressly held, in terms which 
are applicable to other international organisations, that the 
United Nations is, under international law, an international 
person. According to the Court 2 :— 

That is not the same thing as saying that it is a State, which 
it certainly is not, or that its legal personality and rights and 
duties are the same as those of a State. . . . What it does mean 
is that it is a subject of international law and capable of possessing 
international rights and duties, and that it has capacity to 
maintain its rights by bringing international claims ”. 

Moreover within the United Nations and the International 
Labour Organisation, for example, are other organs, and even 
individuals, whose activities are regulated by rules set out in 
these constitutional instruments. Thus these institutions, 
organs, etc., are just as much governed by international law as 
are States. 

(b) Several “ law-making ” Conventions have been con¬ 
cluded in regard to matters of international c riminal law, 
e.g., the Geneva Conventions dealing'with the Suppression of 


See Advisory Opinion on Reparation for Injuries Suffered in the Service 
of the l rated Nations, I.C.J. Reports, 1949, pp. 182 etseq 
- See Advisorj Opinion, op. cit., at p. 179. 
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Counterfeiting Currency (1929), and with the Suppression of 
the International Drug Traffic (1936). Under these Con¬ 
ations, States have concerted their action for the punishment 
of certain international offences or crimes in which individuals 
alone were concerned. Thereby, delinquents such as inter¬ 
national drug traffickers and counterfeiters, have become 
subjects of conventional rules of international criminal law 
in much the same way as pirates jure gentium under customary 
rules. 

(c) Under treaties concerning national minorities, individuals, 
as already mentioned, were given the right of securing redress 
by application to an international Court (see, for example, 
Articles 297 et seq., of the Treaty of Versailles, 1919). 

( d ) Colonies, protectorates, and territories were brought 
within the scope of several “ law-making ” Conventions, c.g., 
the Geneva Drugs Conventions, in order better to secure the 
working of the provisions of these Conventions which required 
application by all administrative units throughout the world, 
whether States, colonies, protectorates, or territories. A more 
recent example is the provision in Article 8 of the Constitution 
of the World Health Organisation of 1946 that territories or 
groups of territories “ not responsible for the conduct of their 
international relations ” may be admitted as Associate 
Members of that Organisation. 

(e) Insurgents as a group may be granted belligerent rights 
in a contest with the legitimate Government, although not in 
any sense organised as a State. 1 

This evolution of international practice has rendered the view 
that States are the exclusive subjects of international law quite 
outmoded. 

At the same time, it would be wrong to attach undue impor¬ 
tance to such developments. The bulk of international law 
consists of rules which bind States, and statesmen and jurists 
rarely have to concern themselves with any other subjects of 
international law. This is a practical consideration which 
rises superior to those of a theoretical character. 


1 Another instance mentioned by Lauterpachl, op. at., is the status of tlie 
Holy See as a subject of international law. 
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THE RELATION BETWEEN INTERNATIONAL LAW 

AND STATE LAW 

1.—General 

9 

Nothing is more essential to a proper grasp of the subject 
of international law than a clear understanding of its relation 
to State law. A thorough acquaintance with this topic is of 
the utmost practical importance. Particularly is it of value in 
clarify ing the law of treaties—perhaps the most important 
branch of international law, and one which impinges so 
frequently on the domain of State law. 

Although this book aims only at stating the fundamentals 
of modern international law, it is desirable to give more than 
a merely elementary account of the relation between inter¬ 
national law and State law. For this purpose, it is necessary 
to include some treatment of the theoretical aspects before 
dealing briefly with the practice observed by States at the 
present time. The importance of such theoretical analysis 
cannot be overrated. Nearly every question which comes for 
opinion before an international lawyer involves a nice con¬ 
sideration of the limits between international law and State 
law, and without some theoretical knowledge a great deal of 
confusion can arise. We have already discussed one case 
where State law impinges on international law, namely the 
derivation of customary rules of international law from a 
concurrence of State laws or State judicial decisions . 1 In 
this particular instance, knowledge of theory is extremely 
valuable as it shows that such a development of international 
custom is only too feasible, whereas several authorities^ have 
refused to recognise it in principle. 

- See abo\e, pp. 31-32. 

2 Eg., Professor Strupp and Judge Altamira (in the Lotus Case Pub 
P C.I.J. (1927), Senes A, No. 10, at p. 96). ’ 
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The order of treatment of the topic will be as follows 

(1) Analysis of theories as to the relation between inter¬ 
national law and State law. 

(2) Discussion of the Transformation Theory. j_ 

(3) Practice observed by States as to operation 
national law within the municipal sphere. 

2/ : Theories as to the Relation between International 
v Law and State Law 

The two principal theories are known as monism and 
dualism. Monism holds that international law and State 
law are”concomitant aspects of one system, law in general. 
Dualism conceives them as two distinct legal systems. 

Dualism 

The chief exponents of dualism are Triepel and Anzilotti. 
Triepel maintains that the two systems of international law 
and State law are entirely dilfercnt in nature. According to 
him, there are two fundamental differences:— (a) State law 
deals only with individuals, international law only with States. 
(b) Their juridical origins arc different ; the source of State 
law is the will of the State itself, the source of international 
law is the common will (Gemeinwille) of States. As to point 
(a), we have already shown in Chapter 3 above that it is far 
from correct, and that international law binds individuals and 
entities other than States, As to ( b ), the slatcmcnt is mis¬ 
leading; it begs the question to say that the alleged Gemeinwille 
is a source of international law, because the really important 
question is under what circumstances an expression of the 
Gemeinwille can become decisive. The natural inference is 
that over and above the Gemeinwille there are fundamental 
principles of international law, superior to it and indeed 
regulating its exercise or expression. 

Anzilotti adopts a different approach; he distinguishes 
international law and State law according to the fundamental 
principles by which each system is conditioned. In his opinion, 
State law is conditioned by the fundamental principle or norm 
that State legislation is to be obeyed , while international law 


of inter-'’* "”t 
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is conditioned by the principle pacta surU servanda, i e., agree- 
mpn ts between States are to be respec ted. Thus the two systems 
aie entirely separate, and he maintains furtKer that they are 
so~distirct that no conflict s~betweeiiThem~are possib le; there 
may ^preferences (renvois) from one to the ofher, but nothing' 
more. A s to Anzilotti’s tlieoryTT T i s ehouglTTo" say that for 
'reasons already given, 1 i t is incorrect to rega rd pacta sunt 
senanda as the underlying norm of international law; it is a 
•partial illustration of a much wider pfinciple'lyTng afthe root 
'of intefnation aTlaw . 

‘“The general objections to dualistic theory stand out more 
clearly in the light of the monistic construction, to an analysis 
of which we now turn. In the writer’s view, monism is the 
only possible theory. ^ v ~ 

Monism v 


The leadins adherent of monism is Kelsen. For him . 



1 See above, pp. 21-24. 
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individual really lies at the root of the unity of all la w. Only 
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for philosophical reasons. None the less , we are ent itled to 
'reject the ultimate supremacy^' State law^ inasmuch as this 
"■thesis breaks downln jwo_crucia l cas es (a) If international 
law drew its validity only from a ~State Constitution , it would 
necessarily cease to be in force once the Constitution on 
which its authori ty"res ted, disappeared. But nothing is more 
certamjhan that the valid operat ion^ of int ernationa l law is 
^dependentM^^ constitutions, or of 

revolutions. This was so declared by the^ondorTConference 
dri83l'which decided that Belgium should be an independent 
and neutralised State. The Conference expressly upheld the 
fundamental principle that “ treaties do not lose their force 
despite internal constitutionarc fianges (5) The “entry of 

new States into the internationaFSociety . It is well established* 
that international law binds the new State without its consent, 
and‘such consent if expre ssed is m erely declaratory of th e true* 
legal positio n.^ 

It may be argued in favour of State primacy that States 
have the very widest liberties.an d exe rcise alm o st comple te 
s overeignty . The^answer to this argum ent is that StateJ 
sovere ignty,.represents no m ore than the competence, _ho_wever 
Wide, which States enjoy within the limits of international law. 
Here the analogy of a Federal State is useful. The individual 
member States of a Federation may enjoy a very wide measure 
of independence, but legal supremacy none the less resides in 
the Federal Constitution. 

This Federal analogy is important for one further reason. 
Accepting the view th at primacy b elongs to international law, 
the question arises:—does this resideTn International law as a 
whole, or only in a partic ular gr oup "of itsTuIeFand principles. 
The latter is the better view, and on the analogy of Federal 
Constitutions we are entitled to deduce that there is an 
international constitutional law which conditions both State 
law, and the remaining body of international law much in 
the same way as a Federal constitutional instrument conditions 
both provincial law and the Federal law flowing from Statutes 
and regulations made under the constitutional powers. 


1 See also above, pp. 22-23. 
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These “ constitutional ” rules of international law may, in 
theoretical language, be termed functional norms. One example 
of such a functional norm would be the rule that the question 
whether a person possesses the nationality of a particular 
State is to be determined in accordance with the law of that 
State (Article 2 of the Hague Convention, 1930, on the Conflict 
of Nationality Laws). This functional norm conditions both 
the international customary and treaty law as to nationality, 
as well as State law and legislation on the subject. 

3.—The Transformation Theory 

The above discussion of monism and dualism, and of the 
attribution of primacy, leads naturally to a n analysis of the ft 
transformation, theo ry. "This theory is specifically concerne d “ 
with the relation between treaties—-not. international law in 
general —and State constitutional law. 

A ccording to the theory it is the Transforma tion o f the t reaty 
into nation al leg isl ation wh ich alo ne val idates th e extensi on 
to individuals of the r ules set olit irunternatioiuiiiigrccments. 
The transformation is not merely a fo r mal but a substantia l 
requiremen t. International law and national law cons titute 
Two strictly separate and stru ctur ally di ff erent system s. The 
former cannot impinge upon n a tional law unless the latterf 
a logically complete system, allo ws its constitutional machiner y 
to be used lor the purpose . According to the adherents of 
the theory, therefore, transformation i s a po sitive and essentia I 
condition of the'valid exten s ion to individuals of rule s laid 
down by treaty or Conventio n , not only under State l aw, but 
arso by virtue of these general principles ju st set oifl. ” 

To take a practical example, extradition treaties made 
by Great Britain arc by the usual procedure embodied in 
Orders-in-Council made under the Extradition Act. Also 
some treaties or Conventions often require legislation to 
ensure the execution by Great Britain of the obligations laid 
down therein. According to the transformation theory such 
procedure would be equivalent to the transformation necessary 
to convert the rules in treaties or Conventions into rules 
binding on British subjects. 
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The objections to the transformation theory are:— 

(a) The theory rests on the premise that State law and 
international law are two distinct systems. This, as 
we ha\e seen above, is incorrect. 

(b) The theory rests on the further premise that inter¬ 
national law binds States only, whereas State law 
extends to individuals. This also, as we have seen 
above, is far from correct. 

(c) The theory is based on an alleged distinction between 
treaties and Conventions on the one hand, and State 
laws or regulations on the other. According to the 
theory there is a difference between the treaty which 
is of the nature of a promise and the municipal statute 
which is of the nature of a command. It follows 
from this basic difference that a transformation from 
one type to the other is formally and substantially 
indispensable. 

Critics of the transformation theory object that this third 
point is somew'hat artificial. If due regard be paid to the 
real function of provisions in treaties or in statutes it will be 
seen that the one no more “ promises ” than the other com¬ 
mands. The real object of treaties and of statutes—indeed 
their common ground—is to stipulate that certain situations 
of fact will involve certain determinate legal consequences. 
The distinction between promise and command is relevant to 
form and procedure but not to the true legal character of these 
instruments. It is therefore incorrect to consider that the 
transformation from one to the other is materially essential. 

In answer to the transformation theory, the critics have put 
forward a theory of their own— the delegation theory. This 
theory is a variant of the one we considered above, in reference 
to the “ functional norms ** of international law. According 
to this theory there is delegated to each State Constitution 
by the functional norms of international law, the right to 
determine when the provisions of a treaty or Convention are 
to come into force and the manner in which they are to be 
embodied in State law. The procedure and methods to be 
adopted for this purpose by the State are a continuation of 
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the process begun with the conclusion of the treaty or Con¬ 
vention. There is no transformation, there is no fresh creation 
of rules of law, but merely a logical prolongation of one single 
act of creation. The constitutional requirements of State law 
are thus merely part of a unitary mechanism for the creation 
of law. 

However logically satisfying the delegation theory may be, 
it fails to answer the main points made by the “ transforma¬ 
tionists ”. It is submitted that neither the transformation nor 
the delegation theory satisfactorily squares with the facts. In 
practice, generally speaking, some formal change is required 
to make a treaty applicable within the hmils of the Slate, 
and no criticism of the transformation theory can argue away 
this necessity. On the other hand the transformation theory 
is too sweepingly general to meet the actual practice as to 
treaties and constitutional law. 

The true situation may be summed up as follows. It depends 
on two matters principally 

(a) The nature and specific provisions of the particular 
treaty or Convention concerned. 

(1 b ) The constitutional or administrate practice of each 
State which is in question. 

(a) Some treaties are self-operating, and do not require 
any legislation for their execution save the act of parliamentary 
approval. Illustrations of this type are treaties of friendship 
(but not all such treaties), of mutual assistance, of non¬ 
aggression, and for such matters as the exchange of military 
missions. The formality of the legislative imprimatur, however 
necessary under constitutional law is, to be platitudinous, only 
a formality, and no “ transformation ” of the treaty is involved 
in merely giving it. A fortiori is the case of administrative 
agreements, e.g., as to customs matters and technical questions, 
which require signature but not ratification; many countries 
do not insist on legislative approval for these, so that obviously 
no “ transformation ” is involved. 

Most treaties and Conventions, especially multilateral 
instruments, do however call for legislation. This is indeed 
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often expressly stipulated in the treaty or Convention. Article 
5, for instance, of the Geneva Drugs Convention of 1925 
provides that:— 

“ The Contracting Parties shall enact effective laws or 
regulations to limit exclusively to medical and scientific 
purposes the manufacture, import, sale, distribution, export 
and use of the substances to which this Chapter applies . . 


In order that the operation of the Convention be extended 
to private individuals this conventional obligation must be 
translated into effective national laws and regulations. Con¬ 
sequently there is a real transformation, and this can be seen 
at a glance by contrasting Article 5 of the Convention with 
the various national laws and regulations enacted by the 
States parties to give effect to it. These laws and regulations 
are expressed to bind persons and are in more particular 
detail than the general principles expressed to bind States parties 
only and embodied in the Convention itself. The structure 
of the laws and regulations differs so radically from that of 
the Convention and varies so much in each State that to deny 
the transformation would be to reject the evidence of the plain 
facts. It is not denied that in such a case the “ delegation ” 
theory is also applicable; indeed there is a strong analogy 
between Conventions and national laws enacted thereunder on 
the one side, and laws, and ministerial regulations issued by 
delegation under these laws, on the other. But this is a long 
way from saying that there is no transformation whatsoever. 


It should be added that the great majority of treaties and 
Conventions are complex, i.e., some provisions in the instru¬ 
ment require transformation, others do not. 

{b) As to the constitutional and administrative practice of 
each State, it may happen for instance that in some States 
certain treaties do not require legislation, e.g., in Great Britain 
treaties modifying the belligerent rights of the Crown when 
engaged in maritime warfare 1 or as in the United States of 
America that treaties 2 are declared by the Constitution to be 
“ the supreme law of the land 55 . In such a case, though 


1 See McNair, “ When do British treaties involve Legislation.” British Year 
Book of International Law, 1928, at pp. 59 et seq. 
s Provided the treaties are “ self-executing ”. See below, p. 68. 
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legislation may be enacted, it is not a condition precedent of 
the subjects of the State being bound by the treaty in question. 
Th ,n f he “ transformation ”—whether or not it is in fact 

- ’t—is not indispensable as claimed by the adherents 

* , 

i 

* it frequently happens that certain States allow 

\ the treaty to proceed by administrative practice 
'V *'" acting laws or issuing regulations. Obviously 

no structural transformation of the rules laid 
treaty. 

esult, the whole question is seen to turn on particular 
c- stances. Whether or not there is a transformation in 
fact would seem, on strictly technical grounds, to depend on 
the nature of the treaty under consideration and on the 
practice of the State with reference to which the question has 
to be decided. 

4—State Practice as to Operation of International 
Law in Municipal Sphere 

The above theoretical discussion has cleared the way for an 
examination of State practice as to the operation, within the 
State limits, of international law. 

British Practice 

British practice 1 draws a distinction between:—(i) customary 
rules of internationa l law; ( ii) rules laid down by treaties. ■ 

(i).— The rule as to customary law is jthat if jt be generally 
recogni sed, or assented to by Great_Britain in common with 
other nationsri rwi irBe ^teeined jart of the law of the land. 
This is sometimes called the “ Blackstonian ” doc trine, because 
It was so affirmed by Blackstone , b ut more generall y it is known 
’’ as the “ incorporation ” doctrine . Blackstone’s statement 
‘ot the doctrine was in these terms 2 :— 


l For studies on the subject, see Lauteipacht, Tiainaitions of Giotuu 
Society, Vol. 25 (1939), pp. 51-88, and Holdswoith, Essays in Law anil Histoiy 
(1946), pp. 260 et seq. 

1 Commentaries, Vol. IV, at p. 55. 
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'The law of nations, wherever any question arises which 
is properly the object of its jurisdiction is here adopted in ’is 
full extent by the common law, and it is held to be a pat t of 
the h)\ of the lari " 

This doctrine was favoured not only by Blackstone but also 
by Lord Mansfield and other Judges in the eighteenth 
century. 1 

During the nineteenth century it w as reaffirmed in a succes¬ 
sion of decisions by distinguished common law and equity 
Judges; m Dolder v. Huntingfield (1805) by Lord Eldon, 2 m 
W olfj \. Oxliolm f 18 T7j~Fy ~Lord lillenborough, 3 in Novello v. 
Toogood (1823) by Abbott, C.J., 4 in De Wutz v. Hendricks 
(1824) by Best, C.J., 5 and in Emperor of~Austria v. Day (1861) 
by Stuart, V -C. 6 I n terms the Cou rts of lawlmd equity stated 
that thgv jftould give effect to settled rules of internationa l 
l aw as part of English law . This did not mean, however, that 
:hey would enforcemternational law if it conflicted with an 
English statute or judicial decision. 

In 1876, in R. v. Keyn {The Franconia ), 7 the Court for Crown 
Cases Reserved held by a majority that English Courts had no 
jurisdiction over crimes committed by foreigners within the 
maritime belt extending to three miles from the English coast, 
although it was claimed that such jurisdiction belonged to 
them under international law. This decision was nullified by 
Parliament passing the Territorial Waters Jurisdiction Act of 
1878 to give English Courts jurisdiction in such circumstances, 
but the judicial opinions expressed in the case seemed to throw 
doubts on the scope of the incorporation doctrine. According 
to the majority rulmg an English Court could not give any 
effect to rules of international law unless such rules were 
proved to have been accepted by Great Britain, m common 
with other nations, in a positive manner. Moreover if such 


‘ For eighteenth centurv cases supporting the doctrine, see Bai bait's Case 
fl^T) Cas le>vp Talo 281, Triquet v Bath (1764), 3 Burr 1478, and 
Heaihfield \ Chil'on (1767), 4 Burr. 2015. 

■11 Ves 283 


3 6 M <§L S 92, at pp 100-6 
* 1 B <&. C 554 
-2 Bing 314 

6 30 L J Ch 690, at o 700 
" 2 Ex D 63, at pp 202 et seq , and 270. 
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rules conflicted with estab lished principles of the English 

'common laV, an English jCaurLwa s bound not to apply them. 

' But irTl905, in the decision of West Rand Gold Mining Co', v. 

'Rj -_there was_a_partial return to the traditional “incorporation” 

doctrine" albeit the Court of Appeal in thaTcase - reaffirmed it 

*in none too p ositive ierm sT~~ ' 

In a number of recent decisions, the doctrine has again 

received recognition, though in somewhat hesitant language, 

and with certain qualifications. Thus Lord Atkin declared 

in Chung Chi Cheung v. R . 2 :— 

* 

“ The Courts acknowledge the existence of a body of rules 
which nations accept among themselves. On any judicial 
issue they seek to ascertain what the relevant rule is, and, having 
found it, they will treat it as incorporated into the domestic 
law, so far a r it is not inconsistent with rules enacted by Statutes 
or finally declared by their tribunals ", 

In addition to the qualifications stated by Lord Atkin, that a 
customary rule must not be inc onsistent with Statutes or "prior 
jMciaT~dm sIb ns ~ of fina l authority. it~ is also a condition 
precedent that the rul e Js one g enerall y accepted by the 
international community. 

„ +jw . - r "~" " 

“ It is a recognised prerequisite of the adoption in our 
municipal law of a doctrine oT public international law that 
it shall have attained the position of general acceptance by 
civilised nations as a rule of international conduct, evidenced 
by international treaties and conventions, authoritative text¬ 
books, practice, and judicial decisions ”. 3 4 

Moreover it is now clear that, contrary to certain dicta in 
R. v. Keyn (The Franconia), supra, an English Court can in a 
^proper case, if Ihere arejio^establishcd rules on a. particular 
point, apply the,unanimous opinion of jurists. 1 At the same 
time, many other judiciaT utterances still reflect an attitude 
rather hostile to the incorporation doctrine. 


1 [1905] 2 K.B. 391. 

2 [1939] A.C. 160, at p. 168. Sec also on the binding opeution of Statutes, 
even if m contravention of international law, Ciojt v. Dunpliv , [19331 A.C. 156, 
at pp. 163-4. 

3 Per Lord MacMillan, in Compciniu Nciviera Vasconeaclo v. Ciistma S.S. 
[1938] A.C. 4B5, at p. 497. 

4 Re Piracy Jure Gentium, [1934] A.C. 586. 
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Parliamentary assent through an enabling Act of Parliament; 
also the necessary legislation must be enacted to carry out 
the alterations in law. The Judicial Committee of the Privy 
Council has authoritatively confirmed this practice in an 
important judgment 1 :— 

“ Within the British Empire there is a well established rule 
that the making of a treaty is an executive act, while the per¬ 
formance of its obligations, if they entail alteration of the 
existing domestic law, requires legislative action. Unlike some 
other countries, the stipulations of a treaty duly ratified do not 
within the Empire, by virtue of the treaty alone, have the force 
of law”. 

• (e) No legislation is required for certain specific classes of 
treaties, e.g., treaties modifying the belligerent rights of the 
Crown when engaged in maritime warfare, 2 and administrative 
agreements of an informal character needing only signature 
but not ratification. 

(d) Treaties made expressly subject to the approval of Parlia¬ 
ment require its approval, which is usually given in the form 
of a Statute, though sometimes by Resolution. 

(e) Treaties involving the cession of British territory require 
the approval of Parliament given by a Statute. 

American Practice 

In the matt er of customary rules of intern ational law x the 
American practice k verv similar to the British~practice. Such 
rules are ad ministered as p art o f the l aw of the land, 3 and Acts 
of the United States Con gress are construed so as not to conflict” 
therewith. 4 Also an Ame rica n Court is entitled - to'ascert ain 
the rules of international l aw on a particular point~by~refer ring 
to text-books, State practice, and other sourc es. 6 

But so far as treaties are concerned, there is a radical diffe r¬ 
ence from the British pr actice " Under the United States 
C onstitution, treaties are “ the supreme law of the land ” 
(see Article VI, §, 2), andlf within tfie terms oftfie Constitution 

1 A.-G.for Canada v. A.-G.foi Ontario, [1937] A.C. 326, at p. 347. 

Mni ™ fi 01 tr ® aties increasing the rights of the Crown; cf. The Zamora, 
11916J 2 A.C. 77. 

3 ThePaquete Habana (1900), 175 U.S. 677, at p. 700. 

* T ) e Charming Betsy (1804), 2 Cranch 64, at p. 118. 

6 The Paquete Habana , loc, cit., supra. 
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and “ self-executing ” (i.e., in their context capable of appli- 
cauon without turther legislate e implementation), are dee med 
to be operative as part of t he law of the United S tates. On 
the other hand, treaties which are not self-executing but 
require legislation, a re not binding o n t"Ee~~Courts~unt il the 
necessary legislation is enacted . 1 

Generally recognised customary rules of international law, 
and self-executing treaties or Conventions ratified by the 
United States, are binding on American Courts, even if in 
conflict with pre\ious American Statutes, provided there is no 
conflict with the United States Constitution. But a Statute 
passed by Congress overrules previous international law, 
although there is a presumption that Congress did not intend 
to overrule international law, and unless the purpose of 
Congress to overrule international law has been clearly 
expressed, such abrogation or modification will not be deemed 
to have been carried out. 2 

Continental Practice 

On the whole, the tendency of Continental countries is to 
treat customary international law as part of internal State 
law', wherever there is no positive conflict with rules of organic 
constitutional law or with Statutes. 

The practice as to treaties is however somewhat hesitant 
and fluid. Each country has its own particularities as regards 
promulgation or publication of treaties, legislative approval 
of treaty provisions, and so on. For example, in France some 
treaties must be formally promulgated, others are simply 
published. Moreover, certain treaties, such as informal 
administrative arrangements, are never submitted to Parliament. 
In other countries, e.g., Belgium and Poland, legislative 
enactment or legislative approval is necessary for almost all 
treaties, particularly those which affect the status of private 
citizens. As to conflicts between the provisions of treaties 
and earlier or later Statutes it is only in a few countries that 
the superiority of the treaty is established. For instance, in 


1 Foster Neilson (1829), 2 Peters 253, at p. 314. 

2 Cook \. The United States (1933), 288 U.S. 102. 
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France the attitude of the Courts is divided on this question, 
as sometimes it is held that the treaty prevails, at other times 
the Statute, although on the whole the tendency of French 
judges is against differentiating a treaty from the ordinary law. 
In other countries, e.g., Norway, treaties do not per se operate 
to supersede State law or legislation. 

It is of historical interest that Article 4 of the former German 
Republican Constitution of 1919 provided that international 
law was to be deemed a binding constituent part of German 
State law, but it is curious that this organic rule was not always 
followed by German Courts inasmuch as they sometimes held 
that an earlier law prevailed over a later treaty. 

From the above survey of State practice, it will be seen that 
there is frequently attributed to State law an overriding effect 
in regard to international law. There is, however, one 
necessary qualification. Where one State raises a claim against 
another State, it is a recognised principle of international law 
that the respondent State cannot plead that its municipal law is 
defective or contains rules in conflict with international law. 
A municipal Court may be bound to apply legislation in breach 
of international law, but before an international Court such 
legislation would be regarded as engaging the responsibility 
of the State which enacted it. This point was well put by the 
Arbitrator in the Finnish Ships Arbitration 1 :— 

“ As to the manner in which its municipal law is framed, the 
State has, under international law, a complete liberty of action, 
and its municipal law is a domestic matter in which no other 
State is entitled to concern itself, provided that the municipal 
law is such as to give effect to all the international obligations 
of the State 

To this extent, the primacy of the functional norms of inter¬ 
national law is preserved. 

1 See Butisli Yew Book of Inkinational Law, 1936, at pp 23 24. 
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Chapter 5 

STATES IN GENERAL 

1 —Nature of a State at International Law 

As we have seen, States are the principal subjects of inter¬ 
national law. Of the term “ State ” no exact definition is 
possible, but so far as modern conditions go, the essential 
characteristics of a State are well settled. 

Article 1 of the Montevideo Convention of 1933 on the 
Rights and Duties ot States (sighe d by the Umted~ States 
and certain Latin Americ a n Countrie s) enumerates these 
characteristics 

“ The State as a person of international law should,possess 
the following qua lificat ions(a) a permanent population; 
( b) a denned territo ry: (c) a Governm ent; and (/)_a_capacity 

to enter into relations with oth er Stat es ”. 

*• — 1 " 

The qualifications (a) and (c) need no comment. 

As to (b), a fixed territory is not essential to the existence 
of a State, although in fact all modern States are contained 
within defined territorial limits. Before the Second World 
War, the Germans asserted the claim of a Greater Germany 
extending to all of German race anywhere in the world, but 
no other State recognised or accepted this claim. 

So far as international law is concerned, the qualification 
(d) is the most important. A State must have recognised 
capacity to mainta jtLgxt ernal relations with other State s. This 
distinguishes States proper from lesser units such as Members 
of a Federation, or Protectorates, which do not manage their 
own foreign affairs, and are not recognised by other States as 
fully-fledged members of the international community. 

The State is by no means necessarily identical with a particular 
race or nation, although such identity is usual. For instance, 
the Soviet Union is a State at international law, but it comprises 
besides the predominant race inhabiting it—the Slavs—a great 
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number of different races, such as the various ethnical groups 
in Asia Minor, Central Asia, and the Far East, who are quite 
remote from the European stock. 

As we have already pointed out, 1 Kelsen’s conception of 
the State emphasises that it is purely a technical notion 
expressing the fact that a certain body of legal rules binds a 
certain group of individuals living within a defined territorial 
area; in other words, the State and the law are synonymous 
terms. On closer analysis, it will be seen that this theory is 
a condensation of the four characteristics of a State, set out 
above, for without these characteristics there could be no 
State law, nor any contact between the State and inter¬ 
national law. 

Sovereignty and Independence of States 

Normally a State is deemed to possess independence and 

sovereignty" over its subjects and its affairs, and within its 
territorial limits. “ Sovereignty ” has a much more restricted 
meaning today than in the eighteenth and nineteenth centuries 
when, with the emergence of powerful highly nationalised 
States, few limits on State autonomy were acknowledged. At 
the present time there is hardly a State which, in the interests 
of the international community, has not accepted restrictions 
on its liberty of action. Thus most States are members of the 
United Nations and the International Labour Organisation 
(ILO), in relation to which they have undertaken obligations 
limiting their unfettered discretion in matters of international 
policy. Therefore, it is probably more accurate today to 
say that the sovereignty of a State means the residuum of power 
which it possesses within the confines laid down by international 
law'. It is of interest to note that this conception resembles 
the doctrine of early writers on international law, who treated 
the State as subordinate to the law of nations, then identified 
as part of the wider “ law' of nature 

In a practical sense, sovereignty is also largely a matter of 
degree. Some States enjoy more power and independence 
than other States. This leads to the fa milia r distinction 


1 See above, pp. 45-46. 
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between independent or sovereign States, and non-independent 
or non-sovereign States or entities, e.g., Protectorates and 
colonies. Even here it is difficult to draw the line, as 
although a State may have accepted important restrictions 
on its liberty of action, in other respects it may enjoy 
the widest possible freedom. “ Sovereignty ” is therefore a 
term of art rather than a legal expression capable of precise 
definition. 

When we say that a particular State is independent, in a 
concrete way we attribute to that State a number of rights, 
powers, and privileges at international law. Correlative to 
these rights, etc., there are duties and obligations binding other 
States who enter into relations with it. These rights, etc., 
and the correlative duties are the very substance of State 
independence. 

Examples of the rights, etc., associated with a State’s 
independence are:— {a) the power exclusively to control its 
own domestic affairs; (h) the power to admit and expel aliens; 

(c) the privileges of its diplomatic envoys in other countries; 

(d) the sole jurisdiction over crimes committed within 
its territory. 

Examples of the correlative duties or obligations binding 
States are:—(i) the duty not to perform acts of sovereignty on 
the territory of another State; (ii) the duty to abstain and 
prevent agents and subjects from committing acts constituting 
a violation of another State’s independence or territorial 
supremacy; (iii) the duty not to intervene in the affairs of 
another State. 1 

As to (i) it is, for instance, a breach of international law 
for a State to send its agents to the territory of another State 
to apprehend there persons accused of criminal offences against 
its laws. Thus in the famous Berthold Jacob Case (1935), a 
German refugee journalist called Berthold Jacob, living in 
Switzerland, was kidnapped by Nazi German agents and 
taken into custody and detention in Germany. The 

1 There is possibly also a correlative duty on the part of States to give 
effect to, and recognise through their Courts and other agencies the legislative, 
judicial, and administrative acts of other States, although this is more olten 
treated as a matter of “ comity ”. 
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Swiss Government at once demanded the return of 
Jacob, on the ground that this was a gross violation 
of Switzerland’s independence. In face of the firm 
attitude of the Swiss Government, the Germans had Jacob 
returned to Switzerland. 

It is not clear whether international law goes so far as to 
impose a duty on States to refrain from exercising jurisdiction 
over persons apprehended in violation of the territorial 
sovereignty of another State, or in breach of international 
law. State practice is conflicting in this regard, but in the 
Savarkar Case (1911), the Permanent Court of Arbitration 
held that a country irregularly arresting a suspected criminal 
in a foreign country is under no obligation to return the 
prisoner to the country where he had been illegally apprehended. 

A recent illustration of the principle of respect for a State’s 
territorial sovereignty is the decision of the International Court 
of Justice in the Corfu Channel Case (1949). There the Court 
held that the British protective minesweeping operations in 
Albanian territorial waters in the Corfu Channel in November, 
1946, three weeks after the damage to British destroyers and 
loss of life through mines in the Channel, were a violation of 
Albanian sovereignty, notwithstanding Albania’s negligence or 
dilatoriness subsequent to the explosions. 

An illustration of (ii) is the duty on a State to prevent 
within its borders political terrorist activities directed against 
foreign States. This subject was raised in 1934 in connection 
with the assassination at Marseilles by Macedonian terrorists 
of the Yugoslav monarch—King Alexander. Yugoslavia 
formally accused the Hungarian Government before the League 
of Nations of tacitly conniving in the assassination inasmuch 
as it had knowingly allowed the major preparations for the 
deed to be carried out on Hungarian territory. In the course 
of the settlement of this dispute between the two nations, the 
League of Nations Council affirmed that two duties rested on 
every State:—(1) neither to encourage nor to tolerate on its 
territory any terrorist activity with a political purpose; (2) to 
do all in its power to prevent and repress terrorist acts of a 
political character, and for this purpose to lend its assistance 
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to Governments which request it. In order to close the 
matter, the League of Nations promoted the conclusion of a 
Convention for the Repression of International Terrorism 
(signed at Geneva in November, 1937) imposing on States 
parties to it the duty to prevent in their own territory political 
terrorist machinations, and to co-operate with other States in 
the prevention and punishment of such terrorist acts. That 
Convention did not however come into force. 

In close connection with the same subject, the League also 
sponsored the adoption of a Convention concerning the Use of 
Broadcasting in the Cause of Peace (signed at Geneva in July, 
1936). Under this Convention, the States parties undertook 
to prohibit in their territory any radio transmissions calculated 
to disturb international understanding or to incite to the 
commission of acts affecting public safety in the territory of 
other States parties. Cf. the Conventions on Freedom of 
Information and on the International Right of Correction now 
being promoted by the United Nations. 

The duty not to intervene in the affairs 1 of another State (see 
(iii), above) requires some comment. International law 
generally forbids such intervention, which in this particular 
connection means something more than mere interference 
and much stronger than mediation or diplomatic suggestion. 
To fall within the terms of the prohibition, it must be dictatorial 
interference, in opposition to the will of the particular State 
affected, and almost always, as Hyde points out, 2 serving by 
design or implication to impair the political independence of 
that State. Anything which falls short of this is strictly 
speaking not intervention, and is not forbidden by international 
law. A notable historical example of dictatorial intervention 
—for which there was ostensible justification—was the joint 
demarche in 1895 by Russia, France and Germany, to force 
Japan to return to China the territory of Liaotung which she 
had extorted from the Chinese by the Treaty of Shimonoseki. 
As a result of this intervention, Japan was obliged to retrocede 

1 The duty extends both to internal and external affairs. This is recognised 
in Articles 1 and 3 of the Draft Declaration on the Rights and Duties of 
States adopted m 1949 by the United Nations International Law Commission. 

8 Hyde, International Law (2nd Edition, 1945), Vol. I, § 69. 
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Liaotung to China, a fateful step which led ultimately to the 
Russo-Japanese War of 1904-5. 

The dictatorial type of diplomatic intervention just described 
differs fundamentally from other more active kinds of inter¬ 
ference in the internal or external affairs of another State, which 
are commonly grouped under the expression “ intervention 
Thus Professor Winfield 1 has referred to three kinds of inter- 
\ention, which unlike the type first mentioned, do not have the 
character of a diplomatic demarche ;— 

(1) (> Internal ” Interventio n— An example is State A inter¬ 
fering between the disp uting sections of State B, in favour 
either of the legitimate Government or of the insur gents. 

(2) “ External ” Intervention. —An example is State A mter- 
fering in the relations—generally the hostile relations—of other 
States, as when Italy entered the Second World War on the 
side of Germany, and against Great Britain. 

(3) “ Pimitne ” Intervention. —This is the case of a reprisal, 
short of war, for an injury suffered at the hands of another 
State; for example, a pacific blockade instituted against this 
State in retaliation for a gross breach of treaty. 

The following are the principal exceptional cases in which 
a State has at international law a legitimate right of inter¬ 
vention :— 

(a) collective intervention 2 pursuant to the Charter of the 
United Nations; 

(b) to protect the rights and interests, and the personal 
safety of its citizens abroad; 

(c) self-defence, if intervention is necessary to meet the 
danger; 

(d) in the affairs of a Protectorate under its dominion; 

(e) if the State subject of the intervention has been guilty 
of a gross breach of international law in regard to the 
intervening State. 

1 Winfield, The Foundations and the Future of Intel national Law 119411 at 
pp 32-33 

- This would be by enforcement action under the authority of the United 
Nations Security Council, pursuant to Chapter VII of the Charter. Other¬ 
wise, the United Nations is prevented by Article 2, paragraph 7, of the Charter 
from intervening m matters “ essentially within the domestic jurisdiction ” of 

State. 
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Before the Spanish Civil War of 1936-1938, the principle was 
generally approved that revolution or civil war in another 
State might be cause for intervention if the safety of the State 
desiring to intervene were affected by the revolutionary 
conditions, or if there were serious interference with the exercise 
by it of some rights which should be respected. 1 This principle 
was founded on considerations of expediency which had stood 
the test of time. In 1936, however, the European Great Powers 
under fear of a general war in Europe adopted a quite un¬ 
precedented position by setting up a Non-Intervention 
Committee in London, and by applying—through this Com¬ 
mittee—the principle of “ Non-Intervention ” by the Powers 
under any circumstances in the Spanish Civil War. Moreover, 
the term “ intervention ” in this connection did not merely 
have the meaning considered above, namely, dictatorial 
interference in the affairs of a particular State, but also covered 
certain kinds of commercial intercourse, e.g., export of 
munitions, which might be considered as favouring one or 
other of the contestants in the Civil War. The result was 
virtually to declare open season for breaches of international 
law, and the course of events 1936-1938 served clearly to 
emphasise the lack of wisdom in departing from the earlier 
established rules. 

Monroe Doctri ne 

The history of the American Monroe Doctrine throws some 
light on the political, as distinct from the legal aspects of 
ntervention. As originally announced by President Monroe 
n a Message to Congress in 1823, it contained three branches:— 

1) a declaration that the American Continent would no ; 
onger be a subject for colonisation by a European Power / 

2) a declaration of absence of interest in European wa rs or 
iiiropean affairs; (3) a declaration t hat intervention by 
European Powers in the independence of the new South 
American Republics would be regarded as an unfriendly ac t. 
['he third branch was the most important and by a paradoxical 
ievelopment it came by the end of the nineteenth century to 


1 Hyde, op. cit., §§ 69 et seq. 
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attract a claim by the United States, enforced on se\eral 
occasions, to intervene m any part of the American Continent 
subject to a threat of interference from a European Power. 
Thus a doctrine originally directed against intervention was 
con\erted into a theory justifying intervention by the State 
which had first sponsored the doctrine. After the First World 
War, howe\er, America’s “good neighbour” policy towards 
other American States brought the Monroe Doctrine closer 
to its former objectives of 1823. And now by reason of recent 
inter-American regional security arrangements, it might seem 
as if the Monroe Doctrine regarded as an affirmation of the 
solidarity of the American Continent, has been transformed 
from a unilateral declaration into a collective understanding 
of the American Powers. Possibly, to this extent, the League 
of Nations Covenant in Article 21 may now be regarded as 
correct in referring to the doctrine as a regional under¬ 
standing”. In 1934-1941, Japan attempted to lay down a 
similar doctrine with reference to China but had little success 
in obtaining recognition from other Powers. 

Sometimes by treaty, a State expressly excludes itself from 
intervention; cf. Article 4 of the Treaty of 1929 between 
Italy and the Holy See:— 

“ The sovereignty and exclusive jurisdiction over the Vatican 
City which Italy recognises as appertaining to the Holy See 
precludes any intervention therein on the part of the Italian 
Government . . .” 

Doctrine of the Equality of States 

The doctrine of the equality of States was introduced early 
in the history of international law by the “ naturalist ” 
writers. 1 It subsists today with important consequences for 
the international community. There is express recognition of 
the doctrine in the Charter of the United Nations, drawn up at 
San Francisco in 1945. Article 1 speaks of “ respect for the 
principle of equal rights ”, and Article 2 says that the Organisa¬ 
tion “ is based on the principle of the sovereign equality of all 
its Members ”. 


1 See above, pp. 10, and 18-19. 
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The doc trine imp orts not merely equality at law, but also the 
capacity for equal legal rights. The results of the doctrine are 
seen particularly in the law and practice as to multilateral 
treaties where generally the rule prevails that unanimity is 
necessary for the adoption of these instruments by States in 
Conference. This necessity for unanimity has rather hampered 
the progress of international legislation. Frequently small 
States are able to hold up important advances in international 
affairs by selfish obstruction under the shelter of the unanimity 
rule. To quote one authority 1 :— 

“ The unanimity rule, conceived as the safeguard of the 
minority, has, through exaggerating the doctrine of equality, 
become an instrument of tyranny against the majority 

But the recent trend is towards decisions and voting by a 
majority, instead of unanimously. This is particularly reflected 
in voting procedures in the United Nations, the International 
Labour Organisation, and other bodies. 2 

Other consequences of the doctrine of equality are that no 
State can claim jurisdiction over another fully sovereign 
State, nor can the Courts of one State question the validity or 
legality of official acts of another sovereign State or of its agents. 
Such questioning must be done, if at all, through the diplo¬ 
matic channel. 

One or two exceptions to the doctrine of equality should be 
noted:—(a) Diplomatic or ceremonial inequality. The diplo¬ 
matic envoys of certain Powers, e.g., the United States, Great 
Britain, and France, may be designated Ambassadors, whereas 
those of lesser Powers, e.g., Switzerland, are ranked as Ministers 
only. ( b ) Permanent membership of the Security Council of 
the United Nations is confined to the Great Powers only, and 
these Powers enjoy a right of “ veto ” of the Council’s decisions 
in matters of substance. 3 This is proof that legal equality 
should not be confused with political or practical equality; as 
a matter of common observation States differ in size, in military 
strength, and in economic and financial influence. 

1 Politis, Les Nouvelles Tendances du Dion International, at p. 28. 

3 See Chapter 17, below. 

3 See Chapter 17, below, at pp. 376-378. 
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In the present state of development of the international 
society, the doctrine of equality of States is not above criticism. 
It has encouraged small States to adopt unreasonable positions 
or promote unreasonable claims against the enlightened 
interests of the majority of States, both large and small. This 
has greatly hindered the proper and harmonious development 
of international law. Even in the United Nations, and despite 
the rule of decisions by majority, the doctrine has unavoidably 
led to the emergence of voting blocs, a travesty of the procedure 
of an international institution. 

Rules of Neighbourly Intercourse between States 

There is one important qualification on the absolute indepen¬ 
dence and equality of States, which has found expression in 
the recent decisions of international Courts and to some extent 
in the resolutions of international institutions. It is the 
principle, corresponding possibly to the municipal law 
prohibition of “ abuse of rights ”, that a State should not 
permit the use of its territory for purposes injurious to the 
interests of other States. Thus in the United Nations delibera¬ 
tions on the situation in Greeqe (1946-1949), it was implicitly 
recognised that, whatever the true facts might be, Greece’s 
neighbours, Albania, Yugoslavia and Bulgaria were under a 
duty to prevent their territory being used for hostile expeditions 
against the Greek Government. Similarly, the Trail Smelter 
Arbitration Case of 1931 1 recognised the principle that a State 
is under a duty to prevent its territory from being a source 
of economic injury to neighbouring territory, e.g., by the 
escape of noxious fumes. A more recent illustration is the 
Corfu Channel Case (1949), in which the International Court 
of Justice held that once the Albanian Government knew of 
the existence of a minefield in its territorial waters in the Corfu 
Channel, it was its duty to notify shipping and to warn approach¬ 
ing British naval vessels of the imminent danger, and therefore 
it was liable to pay compensation to the British Government 
for damage to ships and loss of life caused through exploding 
mines. The Court stated that it was a “ general well-recognised 


1 American Journal of International Law (1931), Vol. 25, at pp. 540 et seq. 
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principle ” that every State is under an obligation “ not to 
allow knowingly its territory to be used for acts contrary to 
the rights of other States 

This principle of neighbourly intercourse between nations 
also underlies the United Nations General Assembly Resolution 
of 1947, condemning propaganda designed or likely to provoke 
or encourage threats to the peace, breaches of the peace, or 
acts of aggression. 

2—The Different Kinds of States 

The position of States at international law often varies, 
and it is therefore necessary briefly to consider certain special 
cases which arise. 

Federal States and Confederations 

A Confederation ( Staatenhund ) is constituted by a number 
of independent States bound together by an international 
treaty or compact into a Union with organs of Government 
extending over the member States and set up for the purpose 
of maintaining the external and internal independence of all. 
The Confederation is not a State at international law, the 
individual States maintaining their international position. 

A Federal State is, however, a real State at international law, 
the essential difference between it and the Confederation 
being that Federal organs have direct power not only over the 
member States, but over the citizens of these States. In most 
Federal States, external policy is conducted by the Federal 
Government, but historically there have been exceptions to 
this rule. For example, the member States of the pre-1914 
Federal Germany were to some extent States at international 
law; they could conclude treaties, appoint and receive envoys, 
etc., and questions of law affecting their relations were decided 
according to international law (see, e.g., the case of Luheck v. 
Mecklenburg-Sch werin ). 1 

Protected and vassal States and Protectorates 

A vassal State is one which is completely under the 
suzerainty of another State. Internationally its independence 
is so restricted as scarcely to exist at all. It has, however, 


1 See above, p. 32. 
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happened that some vassal States have conducted certain 
international activities; e.g., Egypt, when a vassal State of 
Turkey, was allowed to conclude commercial and postal 
treaties with foreign States without the consent of Turkey. 

The case of a Protectorate or a protected State arises in 
practice when a weak State puts itself by treaty under the 
protection of a strong and powerful State, so that the conduct 
of its most important international business and decisions on 
high policy are left to the protecting State. There is a rather 
strong analogy here with the private law institution of 
guardianship. 

Protectorates are not based on a uniform pattern. Each case 
depends on its special circumstances and more specifically on:— 
(a) the particular terms of the treaty of protection; 1 
(i b ) the conditions under which the Protectorate is recog¬ 
nised by third Powers as against whom it is intended 
to rely on the treaty of protection. 2 

Strictly speaking, a Protectorate is not a member of the 
international society of States, but certain rights at international 
law are conceded to it. Thus its Government usually enjoys 
the jurisdictional immunities of fully sovereign States, being 
for that purpose regarded as possessing some sovereignty on 
the grounds mentioned by Lord Finlay in Duff Development 
Co. v. Kelantan Government 3 :— 

“ It is obvious that for sovereignty there must be a certain 
amount of independence, but it is not in the least necessary 
that for sovereignty there should be complete independence. 
It is quite consistent with sovereignty that the sovereign may 
in certain respects be dependent upon another Power ”. 

Treaties concluded by the superior State are not ipso facto 
binding on the protected State, nor is a protected State 
necessarily at war when the protecting State is a belligerent. 
Thus, in 1940, when Italy entered the Second World War on 
the side of Germany, an Italian Protectorate—San Marino- 
made a separate declaration of war against the Allies. 

1 The Ionian Ships (1855), 2 Spinks 212. 

2 Advisory Opinion of the Permanent Court of International Justice on the 
Nationality Decrees in Tunis and Morocco, Pub. P.C.I.J. (1923), Series B, 
No. 4, at p. 27. 

8 [19241 A.C. 797, at p. 814. 
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Condominium 

A condominium exists when over a particular territory joint 
dominion is exercised by two or more external Powers. 

Examples are the Sudan and the New Hebrides. 

In these condominia, while the authority exercised over the 
population is a joint sovereignty, each of the jointly governing 
States has separate jurisdiction over its own respective subjects. 

There is no general rule for the manner in which treaties 
bind such condominia. In the case of the New Hebrides, 
it is usually in virtue of a joint declaration signed by the British 
and French representatives. 

Members of the British Commonwealth of Nations 

The position of Members of the British Commonwealth of 
Nations has always been sui generis. It is only since the Second 
World War that they have finally completed a long process 
of emancipation, beginning as dependent colonies, next 
acquiring the status of self-governing colonies under the 
nineteenth century system of responsible government, and then 
as Dominions moving towards the final goal of statehood. 
So it is that since 1948 even the name and style of “ Dominions ” 
had to be discarded. 

The Member States of the Commonwealth are now fully 
sovereign States in every sense. In the field of external affairs 
autonomy is unlimited; Members enjoy and exercise extensively 
the rights of separate legation and of independent negotiation 
of treaties. They have in fact concluded treaties with each 
other (cf. the “ Anzac Pact ” of 1944 between Australia and 
New Zealand). One important difference from Sovereign 
States generally appears to be the circumstance that with the 
exception at least of India, Members are formally and de jure 
subject to a common Head of State—The British Crown. 
Even in the case of India, by the Declaration of the London 
Conference of April, 1949, it was acknowledged that India’s 
membership of the Commonwealth continued on the basis of 
her acceptance of the King as the “ symbol of the free associa¬ 
tion ” of the independent nations of the Commonwealth, and 
as such, Head of the Commonwealth. Besides, in the interests 
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of the Commonwealth as a whole, the Member States have 
accepted certain restrictions and obligations relating to 
consultation between themseh es on matters of high policy. 

As to the Commonwealth itself, it is of course neither a 
Super-State nor a Federation, but simply an association of free 
and equal nations. By a strange paradox it is the very freedom 
and looseness of this association that constitutes its basic 
organic principle, and binds it together as a working unity. 

Trust Territories 

Under the former League of Nations Covenant, there was 
initiated in 1919-1920 the experiment of mandated territories. 
These were former enemy territories which could not stand 
on their own feet, i.e., could not take their place in the inter¬ 
national community without the support and guidance of a 
guardian Power. Accordingly, such territories were given 
under “mandate” to responsible States to be administered 
subject to the supervision and ultimate authority of the League 
of Nations, which in each case settled the terms of the mandate 
to be observed by the tutelary Power. 

The Charter of the United Nations Organisation drawn 
up at San Francisco in 1945 introduced a new system of “ trust 
territories” as a logical extension of the former mandates 
system. This trusteeship system is applicable to:-^T the 
former mandated territories; (ja) territories taken from enemy 
States as a result of the Second World War; ^ifi) territories 
voluntarily placed under the trusteeship system by States 
responsible for their administration. 1 

The Charter provides that trust territories are to be admini¬ 
stered pursuant to trusteeship agreements, under the auspices 
and supervision of the United Nations. The administering 
authority may be one or more States or the Organisation itself. 
The basic objectives of the trusteeship system are stated to be, 
among other things, the advancement of the peoples of trust 

1 For discussion of the trusteeship system, and for comparison with the 
League of Nations mandates system, see generally Duncan Hall, Mandates 
Dependencies, and Trusteeship (1948). For analysis of certain legal aspects of 
the system, see Sayre, “ Legal Problems Arising from the United Nations 
Trusteeship System ”, American Journal of International Law (1948) Vol 42 
at pp. 263 et seq. ’ ‘ ’ 



87 


Chap. 5 .—States in General 

territories and their “ progressive development towards self- 
government or independence ” (Article 76). This latter phrase 
shows that the ultimate destiny of trust territories is not 
necessarily the attainment of full statehood, although in most 
cases the goal will be complete independence. 

Actually, however, the first basic objective of the trusteeship 
system stated in Article 76 of the Charter is the furtherance of 
international peace and security, and not the emancipation of 
trust territories after a period of tutelage. Indeed, in respect 
of certain trust territories at least, the trusteeship system 
represents a compromise between the competing claims of 
interested Powers. Without a trusteeship under the auspices 
of the United Nations, conditions in these territories in the 
post-war period might have become chaotic, or because of 
international rivalry led to war. For this reason, one learned 
writer realistically regards trusteeships (as well as the former 
mandates) as illustrations of what he metaphorically calls the 
“ international frontier ”, i.e., that borderland comprising the 
zones in which the “ Powers, particularly the Great Powers, 
expanding along their main lines of communications to the 
limits of their political and economic influence and their defence 
requirements, impinge upon each other in conflict or com¬ 
promise”. 1 The point is convincingly made, although it 
does not offer a complete explanation of all trusteeships or 
mandates. 

The functions of the United Nations in respect to the super¬ 
vision of the trusteeship system and the approval of the terms of 
trusteeship agreements are carried out:— (a) in the case of 
trust territories, designated as “ strategic areas ”, by the 
Security Council which may call upon the assistance of the 
Trusteeship Council; and (b) in the case of all other trust 
territories by the General Assembly, assisted by the Trusteeship 
Council operating under its authority. The Trusteeship 
Council is a principal organ of the United Nations, and so 
differs fundamentally from the League of Nations Mandates 
Commission, which was a subsidiary organ of the League. 
Also by contrast with the Mandates Commission which 


1 Duncan Hall, British Year Book of International Law, 1947, at p. 47. 
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consisted of members acting in a personal capacity, it is com¬ 
posed of delegates of Governments, being representatives 
parti} of administering countries, partly of the permanent 
members of the Security Council, and partly of such number of 
other Member States of the United Nations elected for a three 
year term by the General Assembly as will ensure equal 
representation for States administering trust territories and 
those which do not. Apart from trust territories, Members of 
the United Nations have in a Special Declaration on Non-Self 
Governing Territories contained in Chapter XI of the Charter, 
undertaken inter alia to promote the welfare and political 
aspirations of dependent peoples in such territories administered 
by them, and to transmit regular information on conditions in 
these territories to the Secretary-General of the United Nations. 
The information transmitted is examined by a Special Com¬ 
mittee of the General Assembly. 

The basic terms on which each trust territory is administered 
by the “ trustee ” Powers are laid down in trusteeship agree¬ 
ments to be negotiated by the “ States directly concerned ” 
(Article 79)—a phrase which has occasioned serious disagree¬ 
ment, Russia claiming against opposition that it includes the 
permanent members of the Security Council. Ten such 
separate agreements have been negotiated and approved, all 
relating to the former mandated territories. One of these 
agreements provides for the trusteeship of a “ strategic area ” 
(see Article 82 of the Charter), namely the Japanese mandated 
islands in the Pacific, under the administration of the United 
States, and differs from the other nine trusteeship instruments 
in allowing the administering authority to close certain areas 
for security reasons, and in making the concession of equal 
rights for other Member States of the United Nations dependent 
on security requirements. Each administering authority makes 
an annual report to the General Assembly based upon a 
questionnaire drafted by the Trusteeship Council. In super¬ 
vising trusteeships, the Trusteeship Council has of course no 
means of enforcing its decisions although it can usefully 
exercise persuasion. It has power to consider reports, to 
receive petitions and complaints from the peoples in the 
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territories, and to send missions on visit, but even in respect 
of these functions it is rather a deliberative and recommendatory 
organ than one with binding administrative authority. 

The problem of legal sovereignty in the trusteeship system 
has been solved to the extent that the administering countries 
have expressly disclaimed any title to sovereignty. In view 
of this explicit disclaimer, the question of where sovereignty 
does reside, which troubled many writers in connection with 
mandates, is only of academic importance. But if the admini¬ 
stering Powers have not full sovereignty, they may exercise 
wide responsibilities, and it is recognised that they are 
entitled:—(a) to constitute the trust territory into a customs, 
fiscal, or administrative union with adjacent non-trust territories 
under their control; and ( b ) to establish naval, military and 
air bases 1 in the trust territory. 

Finally there should be mentioned the provision in each 
trust agreement that any dispute between a Member State of 
the United Nations and the administering authority as to the 
interpretation or application of the instrument, which cannot 
be settled otherwise, is to be submitted to the International 
Court of Justice. 

Neutralised States 

A neutralised State is one whose independence and political 
and territorial integrity are guaranteed permanently by a 
collective agreement of Great Powers subject to the condition 
that the particular State concerned will never take up arms 
against another State—except to defend itself—and will never 
enter into treaties of alliance, etc., which may compromise its 
impartiality or lead it into war. 

The object of neutralisation is to safeguard peace by:— 
(a) protecting small States against powerful adjacent States and 
thereby preserving the balance of power; (1 b) protecting and 
maintaining the independence of “ buffer ” States lying between 
Great Powers. 


1 Article 84 of the Charter expressly gives an administering authority the 
right to recruit volunteer forces from the territory for the purpose of the 
territory playing its part in the maintenance of peace and security. 
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The essence of neutralisation is that it is a collective act, 
i.e., all the Great Powers must expressly or impliedly assent to 
the status of neutrality permanently conferred on the country, 
and that it is contractual, i.e., a State cannot be neutralised 
without its consent, nor can it unilaterally announce its neutral¬ 
isation. Thus in 1938, when S’ ./land took steps to obtain 
recognition of its full neutrahty by the League of Nations, 
after a prior declaration of its independence and neutrality, 
the Soviet Foreign Minister—Monsieur LitvinofF—protested 
perhaps correctly, that Switzerland could not so declare its 
neutrahty in the absence of prior agreement with all other 
interested States. 

The condition of neutralisation—non-participation of the 
neutralised State in hostilities, treaties of alliance, etc.—is in 
no way inconsistent with that State having full sovereignty 
or retaining its ranking in the family of nations. Breach of 
the condition only means that the State will lose the protection 
guaranteed to it. 

Neutralisation differs fundamentally from neutrahty, which 
is a voluntary policy assumed temporarily in regard to a 
state of War affecting other Powers, and terminable at any time 
by the State declaring its neutrality. Neutralisation on the 
other hand is a permanent status conferred by agreement 
with the interested Powers, without whose consent it canno 
be relinquished. 

The obligations of a neutralised State are as follows 

(a) to abstain from hostilities except in self-defence; 

{b) to abstain from ahiances involving the risk of hostilities, 
e.g., treaties of alliance, guarantee, or protectorate, 
but not from non-political conventions, e.g., postal 
or tariff Conventions; 

(c) to defend itself against attack, even when calling on 
the guarantors for assistance, unless it has no means 
of defence. 

This last obligation (c) is most important, and is virtually 
a condition of the collective recognition of neutralisation. 
Thus in 1938 when the League of Nations Council recognised 
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Switzerland’s full neutrality it took note of the fact that 
Switzerland was ready and in a position to defend itself. 

The obligations of the States guaranteeing neutralisation 
are:— 

{a) to abstain from any attack or threat of attack on the 
neutralised territL 

(b) to intervene by force when the neutralised territory is 
violated by another Power, and the guarantors are 
called on to act. 

The two outstanding cases of neutralised States have been 
Switzerland and Belgium. Belgium can no longer be regarded 
as a neutralised State because of its participation in certain 
pacts of security and mutual defence since the end of the Second 
World War (e.g., the North Atlantic Security Pact of April, 
1949), but Switzerland’s status of permanent neutrality remains, 
as it has been for about three hundred years, a fundamental 
principle of international law. 



Chapter 6 


RECOGNITION 
1.—Recognition in General 1 

The identity and number of States belonging to the international 
community are by no means fixed and invariable. The march 
of history produces many changes. Old States disappear or 
unite with other States to form a new State, or disintegrate and 
split into several new States, or former colonial or vassal 
territories may by a process of emancipation themselves attain 
to statehood. Then, also, even in the case of existing States, 
revolutions occur or military conquests are effected, and the 
status of the new Governments becomes a matter of concern 
to other States, which formerly had relations with the displaced 
Governments. 

These transformations raise problems for the international 
community, of which the paramount one is the matter of 
recognition of the new State or new Government or other 
change of status involved. At some time or other, this issue 
of recognition has to be faced by other States, particularly 
if diplomatic intercourse must necessarily be maintained with 
the States or Governments to be recognised. 

. There is a deceptive simplicity about this matter of recog¬ 
nition. Actually the subject of recognition is one of the most 
difficult branches of international law, not merely from the 
point of view of exposition of principles, but also intrinsically 
by reason of the many difficult questions which continually 
arise in practice. 

This is attributable to two factors above all:— 

s/a) Recognition is, as the practice of most States shows, 
much more a question of policy than of law. The policy of 
the recognising State is conditioned principally by the necessity 
of protecting its own interests, which lie in maintaining proper 


1 The standard work on Recognition is Lauterpacht, Recognition in Inter¬ 
national Law (1947). 
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relations with any new State or new Government that is 
likely to be stable and permanent. 1 Besides this, other political 
considerations, e.g., trade, strategy, etc., may influence a 
State in giving recognition. Consequently there is an irresist¬ 
ible tendency of recognising States to use legal principles as 
a convenient camouflage for political decisions, with the result 
that the line between politics and law is not drawn very distinctly. 
'^b) There are several distinct categories of recognition. At 
the outset there are the categories already mentioned—the 
recognition of new States, and the recognition of new Heads 
or Governments of existing States. Although very much the 
same principles are applicable to both, it is important that 
they should not be confused. In addition to these two heads 
of recognition, there are the recognition of entities as entitled 
to the rights of belligerency, the recognition of entities entitled 
to be considered as insurgent Governments, and the recognition 
of territorial changes, new treaties, etc. (see below). Finally, 
there is the important distinction to bear in mind between 
recognition de jure and de facto of States and Governments. 

It is important that in considering the international law and 
practice as to recognition, due allowance should be made for 
the exigencies of diplomacy. States have frequently delayed, 
refused, or eventually accorded recognition to newly-formed 
States or Governments for reasons that lacked strict legal 
justification. For example, in the First World War, Great 
Britain, France, the United States, and other Powers recognised 
Poland and Czechoslovakia before these latter actually existed 
as independent States or Governments. Similarly, in the 
Second World War the grant of recognition was conditioned 
by the supreme necessity of strengthening the ranks in the 
struggle against the Axis Powers. 

The recognition of a new State has been authoritatively 
defined as 2 :— 


1 This conclusion is drawn by Professor H. A. Smith from a study of British 
practice; see Smith, Great Britain and the Law of Nations, Vol. 1 (1932), at 
pp. 77-80. 

* See Article 1 of the Resolutions of the Institute of International Law, 
Brussels, 1936, American Journal of International Law, Vol. 30, Supplement 
(1936), at p. 185. 
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. . the free act by which one or more States acknowledge 
the existence on a definite territory of a human society politically 
organised, independent of any other existing State, and capable 
of observing the obligations of international law, and by which 
they manifest therefore their intention to consider it a member 
of the international community 

Another writer has put it that recognition as a State “ implies 
that in the opinion of the recognising State the nascent 
community possesses the requirements of statehood, and is 
therefore a normal subject of international rights and duties ’V 

To express these two statements in another way, the State, 
to be recognised, must possess the four characteristics mentioned 
in the Monte\ideo Con\ention (see above, at p. 73), with 
particular regard to the capacity to conduct its international 
affairs, although the requirement of definiteness of territory is 
not generally insisted upon (cf. the case of the recognition of 
Israel in 1949, while its boundaries were still not finally 
determined). 

Recognition as a Government, on the other hand, implies 
that the recognised Government is, in the opinion of the 
recognising State, qualified to represent an existing State. 

This act of recognition in both cases may be express, that 
is by formal declaration, or implied when it is a matter of 
inference from certain relations between the recognising State 
and the new State or new Government. The manner of 
recognition is not material, provided there be an unequivocal 
act clearly indicating that the new State is entitled to the 
privileges of statehood, or the new Government to the rights 
ordinarily conceded by international law. 

1 There-are two theories as to the nature of recognition:— 
According to the constitutive theory, it is the act of 
recognition alone which creates statehood or which clothes a 
new 7 Government with authority in the international sphere. 
It would follow from this theory that in principle no new 
State or new' Government has a claim as of right to be 
recognised. 

'(b) According to the declaratory or evidentiary theory, 


1 British Year Book of International Law, 1944, at p. 127. 
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statehood or the authority of a new Government exists as 
such prior to and independently of recognition. The act of 
recognition is merely a formal acknowledgment of an 
established situation of fact. Thus there is no reason why a 
new State or new Government should not dispense with 
recognition except for the fact that, without such formal 
acquiescence, it could not participate in relations with other 
States. 

Probably the truth lies somewhere between these two 
theories. The one or the other theory may be applicable 
to different sets of facts. The bulk of international practice 
supports the evidentiary theory inasmuch as while recognition 
has often been given for political reasons and has tended 
therefore to be constitutive in character, countries generally 
seek to give or to refuse it in accordance with legal principles 
and precedents. Also recognition has frequently been with¬ 
held for political reasons 1 or until such time as it could be 
given in exchange for some material diplomatic advantage to 
be conceded by the newly recognised State or Government— 
a clear indication that the latter already possessed the requisite 
attributes of statehood or governmental authority. Moreover, 
a mere refusal by a single State to recognise could not affect 
the situation if a great number of other States had already 
given their recognition. 

The evidentiary theory is further supported by the following 
rules 

(a) The rule that if a question arises in the Courts of a 
new State as to the date at which the State came into existence, 
it will be irrelevant to consider the date when treaties with 
other States recognising it came into operation. The date 
when the requirements of statehood were in fact first fulfilled 
is the only material date. 

(b) The rule that recognition of a new State has retroactive 
effect, dating back to its actual inception as an independent 

1 As in the case of the early refusal to recognise the Soviet Union because of 
its failure to fulfil contractual obligations of the former Tsarist Government. 
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State. 1 This applies e\en to Court proceedings begun before 
the date of recognition so that proceedings ill-founded before 
that date, because of non-recognition, will be deemed to 
constitute a good cause of action, and \ice versa. 

These two rules which apply also to newly recognised 
Governments are based on the necessary consideration that 
there should be no gap of time during which a State or 
Government is out of existence. In other words, continuity 
is the essence of State sovereignty or of governmental authority. 
Otherwise, many transactions, contracts, changes of status, 
etc., of the utmost importance to private citizens, would be 
null and \ oid because made in a period when the laws of the 
particular State or Government under which they were effected 
were unrecognised. 

Professor Lauterpacht in his recent treatise on Recognition 2 
has expressed the view that the constitutive theory is more in 
accordance with the practice of States and with sound legal 
principle. He propounds a constitutive theory, resting on 
the legal nature of the act of recognition, and criticises not 
only the declaratory theory but also the traditional constitutive 
doctrine which regards recognition as an act of policy, pointing 
out that the wide acceptance by international lawyers of the 
declaratory theory is really due to a reaction against this 
traditional conception of recognition as a political act purely 
and simply. It is fundamental in Professor Lauterpacht’s 
reasoning that there is a duty on each State towards the 
international community to recognise a new State or new 
Government fulfilling the legal requirements of statehood or 
other necessary qualifications. This thesis is somewhat 
similar to the majority view of the International Court of 
Justice in its Advisory Opinion on Conditions of-Membership 
in the United Nations (1948), where the Court held that Member 

1 Aksionairnoye Obschest\o A. M. Luther v. Sagor (James) and Co., [1921] 

3 K.B. 532. A further authority against the constitutive theory is the Tinoco 
Arbitration , where it was held that the Tinoco Government was a properly 
constituted Government, although not previously recognised by Great Britain, 
and that Great Britain was not estopped (that is, prevented) by such prior non¬ 
recognition from later alleging that the Government was duly and properly 
constituted. 

2 See Lauterpacht, Recognition in International Law (1947), Chapters IV 
and V passim. 
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States voting for the admission to the United Nations of a 
new Member were under a duty 10 confine themselves to the 
conditions for candidature set out in Article 4 of the Charter, 
and could not take into account extraneous political con¬ 
siderations. 1 But that decision was concerned only with the 
admission of new Members of the United Nations, a collective 
act based on express constitutional provisions, something quite 
different from the unilateral act of recognition. 

With all due respect, it is difficult to accept Professor 
Lauterpacht’s thesis. No doubt there would be less legal and 
possibly less political embarrassment if the rules of international 
law as to recognition were as he claims they are. 

Unfortunately the weight of precedents and practice does 
not bear out his views as to the law. The recent divergences 
in the recognition of the new State of Israel (1948-1949) 
can hardly be reconciled with them. Moreover, if there were 
such a legal duty to recognise, as stated by him, how would 
it be enforced? To each duty, there must correspond a 
correlative right, and how would one define this right? Is it a 
right of the State claiming to be recognised, or a right of the 
international community, and how would such claims of right 
be presented? The answer to these questions must be that 
the practice of States—particularly of the Great Powers— 
does not support the existence of the duty or the right 
mentioned. The action of States in affording or withholding < 
recognition is as yet uncontrolled by any rigid rules of inter¬ 
national law; on the contrary recognition is treated, for the 
most part, as a matter of vital policy that each State is entitled 
to decide for itself. Podesta Costa’s view that recognition is a . 
“ facultative ” and not an obligatory act is more consistent 
with the practice. The apparent arbitrariness of State practice • 
in this regard is tempered by the consideration that most States 
endeavour, as far as possible, to give recognition according to 
legal principles and precedents, to the extent at least that 
although they may withhold recognition for political reasons, 
when they do grant it they generally make sure that the State 
or Government to be recognised at least possesses the requisite * 
legal qualifications. 

1 1.C.J. Reports’(1948), at pp. 6f et leq. 
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Implied Recognition 

Implied recognition is very much a matter of the intention 
of the State said to ha\e given recognition. The implication 
is made solely when the circumstances unequivocally indicate 
the intention to establish formal relations with the new State 
or new Government. Such clear-cut cases will naturally be 
limited. There are other cases in which a State may lay itself 
onen to the inference of having recognised another State or 
Government, e.g., by entering into some form of relations 
with it. Such conduct can usually amount to no more than 
recognition de facto, or recognition of an entity as an insurgent 
authority. 

In practice, the only legitimate occasions for conclusively 
imph ing recognition de jure are 1 :— 

(1) The formal signature of a bilateral treat) by the recognised 
and recognising States (e.g.. the Treaty of Commerce between 
Nationalist China and the United States in 1928) as distinct 
from mere temporary arrangements or agreements. It is not 
necessary that the treaty be ratified. 2 

(2) The formal initiation of diplomatic relations between 
the recognised and recognising State. 

(3) The issue of a consular exequatur by the recognised to 
the recognising State. 

In certain exceptional circumstances recognition has been 
inferred from the following circumstances:— 

(a) Common participation in a multilateral treaty. How¬ 
ever, although the Soviet Union was a party to the Universal 
Postal Conventions of 1924 and 1928, this fact was not taken 
to have involved any general consequences as to its recognition 
by other States parties. Indeed, certain States, e.g., the 
United States, used to adopt the practice, when signing a 
Convention, of declaring that their signature was not to be 
construed as the recognition of a signatory or adhering Power 
not yet recognised by them. 

( b ) Participation in an international conference. 

1 See Burnti Year Book of International Law, 1944, at pp. 122 et seq. 

• Republic of China \. Met chants' Fire Assurance Coiporation of New York 
(1929), 30 F. (2d) 278. 
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(c) Initiation of negotiations between a recognising and a 
recognised State. 

Recognition subject to a condition 

Sometimes States are recognised subject to a condition, 
generally an obligation which they undertake to fulfil. Thus, 
the Berlin Congress of 1878 recognised Bulgaria, Montenegro, 
Servia, and Rumania, under the condition only that these 
States should not impose any religious disabilities on any of 
their subjects. 

The effect of such conditional recognition is that failure to 
fulfil the obligation does not annul the recognition, as once 
given this is incapable of withdrawal. By breaking the 
condition, the recognised State is guilty of a breach of inter¬ 
national law, and it is open to the recognising States to sever 
diplomatic relations as a form of sanction, or perhaps to inter¬ 
vene. But the status which the recognised State has obtained 
from the act of recognition cannot then be retracted. By way 
of exception, however, the conditional recognition of States or 
Governments which are just in process of emerging is probably 
revocable. Thus the recognition in 1919 by Great Britain of 
the Esthonian National Council “ for the time being provision¬ 
ally and with all necessary reservations as to the future ” l was 
no doubt revocable in the sense that it did not constitute an 
undertaking to continue the recognition if conditions altered. 

In this topic of conditional recognition, the term “ condition ” 
is clearly not used in its true legal connotation as a vital term 
going to the root of a legal act, which term if not performed 
renders that act voidable. 2 

In practice States have repeatedly, as consideration for the 
grant of recognition, exacted from States or Governments to 
be recognised some guarantee or undertaking or stipulation 
(e.g., respect for private property as in the case of the United 
States recognition in 1937 of the new Bolivian Government). 
Professor Lauterpacht denounces such practice as a “ spurious 
use of the weapon of recognition ”, 3 and as contrary to the 

1 The Gagara , [1919] P. 95. 

2 Lauterpacht, op. at., at pp. 358-359. 

8 Op. cit., at p. 162. 
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true function of recognition which is the ascertainment and 
declaration of certain factual requirements of statehood or 
governmental capacity. It is submitted that here he overlooks 
not merelv the weight of the practice, but also the important 
consequences of recognition on its internal law, e.g., as regards 
property rights, which each State is entitled to consider for 
itself. 

Professor Lauterpacht also declares that the test (sometimes 
referred to as a “ condition ”) applied m recognising a new 
State or new Gov ernment of its w illingness to fulfil international 
obligations is “ of doubtful juridical soundness ”, and 
“ unrelated to the true purpose of recognition ”. 1 With all 
respect, this seems to contradict the practice of most States. 
Moreover there is some inconsistency here with his view that 
the United Nations might well deem admission to it a proof 
of statehood or governmental capacity, 2 for does not Article 
4 of the Charter provide that United Nations membership 
is open to “peace-loving States” which in the judgment of 
the Organisation are “able and Milling ” to carry out the 
obligations of the Charter? 

Collective Recognition 

The advantages of recognition taking place by some collective 
international act, or through the medium of an international 
institution cannot be denied. It would obviate the present 
embarrassments due to unilateral acts of recognition. 

In the light of the Advisory Opinion of the International 
Court of Justice, on Conditions of Membership in the United 
Nations , 3 which recognises statehood as a primary qualification 
for admission to the United Nations, it is clear that such 
admission is tantamount to recognition of the Member admitted 
as a State. 

Recognition of a Head of State or of a new Government 

As pointed out above, this has nothing to do with the recog¬ 
nition of a State itself. According to one American 
authority 4 :— 

1 Lauterpacht, op cit , at pp 113, r’O, respecti\ ely. ~~ ~ 

2 Op. cit., at pp 402-403. 

3 1 C.J. Reports (1948), pp. 57 et seq. 

4 Lehigh Valle) Raihoad Co. v. The State of Russia (1927), 21 F. (2d) 396. 
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“ The granting or refusal of recognition (of a Government) 
has nothing to do with the recognition of the State itself. If 
a foreign State refuses the recognition of a change in the form 
of go\ernment of an old State, this latter does not thereby 
lose its recognition as an international person ”. 

In the case of existing States, no difficulty arises except 
when changes in the headship of the State or of its Government 
take place in an abnormal or revolutionary manner. 

Where the change proceeds in a formal and constitutional 
way, recognition by other States is purely a matter of formality. 
But in the case of a revolution the recognition of the revolu¬ 
tionary Government is a serious question and a decision thereon 
is only made with great care. It is practically impossible to 
lay down any legal principles on the matter as the question is 
usually mixed up with political considerations. The recog¬ 
nising Government should at least be satisfied as to the prospects 
of stability of the new Government. 1 Premature recognition 
may constitute not only an unfriendly act towards the legitimate 
Government, but also perhaps a breach of international law, 
according to the circumstances. 

In the case of nascent States, recognition raises many 
problems for the recognising States; first, because of the 
merging of the new State with its new government and the 
difficulty of recognising the one without recognising the other; 
secondly, most States prefer, in the matter of recognition of 
nascent States, to be as non-committal as possible and to 
preface the date of recognition de jure by a longer stage of 
recognition de facto. 

Withdrawal of Recognition 

As a rule recognition once given is irrevocable. This holds 
true even though recognition was given in the first instance 
from purely political motives as a gesture of approval, calling 
for widespread imitation by other States, that the recognising 
State or Government is entering into diplomatic relations with 
the recognised State or Government; for example, the 
precipitate recognition by Nazi Germany and Fascist Italy in 
1936 of the Japanese puppet State of “ Manchukuo ” and of 


1 For the practice, see Lauterpacht, op. at., at pp. 9 et iecj., and 91-97. 
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the insurgent Spanish “Nationalist*’ Government. It is a 
paradox that when a gesture is made in a contrary sense, to 
indicate to the world as a mark of disapproval that no further 
relations will be maintained with the formerly recognised 
State or Government, it is not in general attended by a with¬ 
drawal of recognition. A formal severance of diplomatic 
relations may be declared, but the once recognised State or 
Government does not otherwise lose its status in the inter¬ 
national community. Thus, Great Britain recognised the 
Soviet Government de jure in 1924, but later broke off relations 
in 1927, and although relations were subsequently resumed, 
participated in the vote of 1939 expelling the Soviet Union 
from the League of Nations. Neither the rupture of diplo¬ 
matic relations nor the act of expulsion annulled recognition 
of the Soviet Government. 

Sometimes a refusal to recognise is virtually equivalent to 
a state of severance of diplomatic relations. This is particu¬ 
lar!} well illustrated by the attitude of the United States of 
non-recognition of the Soviet Government before November, 
1933, when recognition was given. A communication of 
the United States Department of State to the New York 
Court of Appeals in 1933 characteristically defined this 
attitude 1 :— 

“ The Department of State is cognisant of the fact that the 
Soviet regime is exercising control and power in territory of 
the former Russian Empire and the Department of State has 
no disposition to ignore that fact. 

The refusal of the Government of the United States to accord 
recognition to the Soviet regime is not based on the ground 
that the regime does not exercise control and authority 
in territory of the former Russian Empire, but on other 
facts ”. 

Thus American non-recognition of the Soviet Government 
before November, 1933, was only politically significant, as in 
the opinion of the United States this Government possessed 
the requisite status and authority at international law. 

Non-recognition of a new State or new Government does 


1 Sahmoff &Co.\. Standard Oil Co. of New Yoik (1933), 262 N.Y. 220. 
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not mean non-intercourse with other States, just as non- 
intercourse does not necessarily signify non-recognition. For 
instance, the British Government has in practice never declined 
to transact necessary business with the agents of unrecognised 
States or Governments, although it has been made plain that 
such informal relations did not in any sense amount to formal 
diplomatic intercourse. Thus frequently consular appoint¬ 
ments have been made to such unrecognised communities, 
although care has been taken to express the appointments in 
such a way as not to involve even de facto recognition. 1 More¬ 
over, in 1919-1920, Great Britain, while denying formal 
recognition of the “ Provisional Government of Northern 
Russia ”, maintained relations with its representatives in 
London for the purpose of collaboration in military operations 
against the Soviet Government. Similarly, Soviet Russia 
established consulates in “ Manchukuo ” in 1933, but refused 
to recognise “ Manchukuo ” de jure or de facto. 

2.—Recognition De Jure and De Facto 

The practice of States draws a distinction between recog¬ 
nition de jure and de facto. 

Recognition de jure means that according to the recognising 
State, the State or Government recognised formally fulfils 
the requirements laid down by international law for effective 
participation in the international community. 

Recognition de facto means that in the opinion of the 
recognising State, provisionally and temporarily and with all 
due reservations for the future, the State or Government 
recognised fulfils the above requirements in fact {de facto). 

In modern times, the practice has generally been to preface 
the stage of de jure recognition by a period of de facto 
recognition, particularly in the case of a legally constituted 
government giving way to a revolutionary regime. In such 
a case, de facto recognition is purely a non-committal formula 
whereby the recognising State acknowledges that there is a 
legal de jure government which “ ought to possess the powers of 
sovereignty, though at the time it may be deprived of them ”, 


■ See Smith, Great Britain and the Law of Nations (1932), Vol. I, at p. 79. 
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but that there is a de facto government “ which is really in 
possession of them although the possession may be wrongful 
or precarious”. 1 Meanwhile de facto recognition secures 
considerable economic advantages to the recognising State, 
enabling it to protect the interests of its citizens in the territory 
of that State or Government. At a later stage, when the need 
for reservations no longer exists because the future of the 
new State or new regime is completely assured, de jure 
recognition is formally given. 

Sir John Fischer Williams 2 has raised the question whether 
the jus of de jure recognition means:— {a) State law, (b) inter¬ 
national law, or (c) abstract justice, in the sense of “ right ”. 
Ideally, it should mean international law, which in this regard 
should be guided by (c)—abstract justice—and should con¬ 
dition (a)—State law. Unfortunately, State practice falls far 
short of such standards, and the words de jure signify little 
more than the observation of legal or traditional forms in 
giving recognition, and a formal compliance by the recognised 
State or Government with the requisite qualifications. 

None the less, British practice in the matter of de jure 
recognition has been guided by a more or less consistent policy 
based on precedent. To quote Professor H. A. Smith 3 :— 

. . The normal policy of this country for over a hundred 
years has been to insist upon certain conditions as a precedent 
to the grant of de jure recognition of a new State or a new 
Government. We have required, first, a reasonable assurance 
of stability and permanence. Secondly, we have demanded 
evidence to show that the Government commands the general 
support of the population. Thirdly, we have insisted that it 
shall prove itself both able and willing to fulfil its international 
obligations ”. 

As to de facto recognition, it is misleading to regard this 
as tentative or revocable; more generally it is simply a con¬ 
venient prelude to the more formal and more permanent type 
of recognition—recognition de jure. 


1 See Aksionairnoye Obschest\o A. M. Luther v.Sagor {James) & Co., [1921] 
3 K.B. 532, at p. 543. 

s Fischer Williams, Some Aspects of International Law (1939), pp. 30-31. 

3 See Smith, Great Britain and the Law of Nations (1932), Vol. I, at p. 239. 
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To take recent illustrations from British practice, the Soviet 
Government was de facto recognised on March 16, 1921, but 
only de jure on February 1, 1924. In 1936, Great Britain 
de facto recognised the Italian conquest of Abyssinia, and in 
1938 de jure recognised Italy’s sovereignty over that region. 
Also Great Britain de facto recognised the progressive occupa¬ 
tion of different parts of Spain by the insurgent forces in the 
course of the Spanish Civil War, 1936-1938, until finally de 
jure recognition was given to the Franco Government after 
all Spanish territory had been won over. 

So far as concerns the legal incidents of recognition, there 
are few differences in English law between de Jacto and de 
jure recognition. 

The de facto recognition by Great Britain of a foreign 
government is as conclusively binding while it lasts upon an 
English Court as de jure recognition, for the reasons stated 
by Warrington, L.J., in Aksionairnoye Obschestvo A. M. 
Luther v. Sagor {James) and Co. 1 

“ In the latter case, as well as in the former, the Government 
in question acquires the right to be treated by the recognising 
State as an independent sovereign State, and none the less 
that our Government does not pretend to express any opinion 
on the legality or otherwise of the means by which its power 
has been obtained 

It follows also that the act of recognition de facto has retro¬ 
active operation exactly as in the case of recognition de jure. 1 
Moreover, transactions between a British subject and the 
Government of a foreign State which has received de facto 
recognition from Great Britain are binding on that foreign 
State and cannot be repudiated by a subsequent Government 
which has overthrown its predecessor by force. 2 

One material difference is that it is not the practice of the 
British Crown to receive as properly accredited diplomatic 
envoys, representatives of States which have not been recog¬ 
nised de jure. 

A conflict of authority between a displaced de jure Govern¬ 
ment and a newly recognised de facto Government may often 

1 [1921] 3 K.B. 532, at p 551. 

2 Pent Republic v. Dreyfus Brothers & Co. (1888), 38 Ch D 348 
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arise. In such an e\ent, an English Court of law adopts the 
view that the rights and status of the de facto Go\ernment 
prevail. This rule would seem to follow from two notable 
cases. Bank of Ethiopia v. National Bank of Eg i pt and Liguorif 
decided b\ Clauson, J., and the Arantzazu Mendip decided 
b\ the House of Lords. The former decision arose out of 
the situation created bv the Italian conquest of Abvssinia in 
1936. After the Italian Government had been recognised de 
facto. it enacted certain laws which were in conflict with those 
issued b> the exiled Emperor of Abyssinia—the de jure ruler 
who had been forced to flee from his conquered country. 
Clauson, J.. held that as the authority of the de jure ruler 
was merely theoretical and incapable of being enforced, 
whereas actually the Italian Government was in control of 
Ab>ssinian territory and de facto recognised, effect must 
be given to the laws of this Government over those of the de 
jure monarch. 

The case of the Arantzazu Mendi inv olved a conflict of rights 
between the legitimate and the insurgent Governments in 
Spain during the Spanish Civil War, 1936-1938, at a period 
when the insurgents had won over the greater part of Spanish 
territory. At this stage Great Britain continued to recognise 
the Republican Government as the de jure Government of 
Spain, but also recognised the insurgent administration as the 
de facto Government of that portion of Spain occupied by it. 
Proceedings were initiated in the British Admiralty Court by 
the de jure Government against the de facto Government to 
recov er possession of a certain ship, and the latter Government 
claimed the usual immunity from suit accorded to a fully 
sovereign State. The ship was registered in a port under the 
control of the de facto Government, and had been handed 
over to that Government in England pursuant to a requisition 
decree issued by it. It was held that the writ must be set aside 
as the insurgent (or Nationalist) Government was a sovereign 
State and w as entitled to immunity. The argument put forward 
on behalf of the de jure Government that the insurgent 


1 [1937] Ch. 513. 


[1939] A.C. 256. 
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administration was not a sovereign State, since it did not occupy 
the whole of Spain, was rejected. 

The decision in the Arantzazu Mendi has not escaped 
criticism, particularly on the ground that in such circumstances 
the concession of jurisdictional immunity to a de facto Govern¬ 
ment without full sovereignty goes too far. 1 Properly con¬ 
sidered, however, the case is merely a logical extension of the 
principles laid down in Aksionairnoye Obschestvo A. M. Luther 
v. Sagor (James) & Co. and in Bank of Ethiopia v. National 
Bank of Egypt. 2 Taken together, the effect of the three decisions 
has been virtually to erase a number of suggested distinctions 
between de jure and de facto recognition, so far as the municipal 
law effects of each are concerned. 

None the less, recognition de facto has, as Professor Lauter- 
pacht points out, 3 a substantial function to perform in the field 
of international law. In this regard, its difference from 
recognition de jure is not merely one of a political character. 
By recognising a State or Government de facto , the recognising 
State is enabled to acknowledge the external facts of political 
power, and protect its interests, its trade, and citizens, without 
committing itself to condoning illegalities or irregularities in 
the emergence of the de facto State or Government. To this 
extent recognition de facto is a necessary legal expedient. 

Besides there are these important differences between de 
jure and de facto recognition which render the distinction one 
of substance:—(a) only the de jure recognised State or Govern¬ 
ment can claim to receive property locally situated in the 
recognising State; 4 (b) only the de jure recognised State can 
represent the old State for purposes of State succession; 
(c) the representatives of entities recognised only de facto arc 

1 See Lauterpachl, Recognition in International Law (1947), at pp. 279-94, 
for criticism. One answer to Lautcrpacht’s criticism is that many Govern¬ 
ments, if not fully sovereign in an international sense, none the less enjoy 
jurisdictional immunity, c.g., British protected States (sec Dulf Development 
Co. \. Kelantan Governments, [1924] A.C. 797). 

2 See also for a decision on the same lines, Banco de Bilbao v. Rev, [1938] 

2 K.B. 176, where it was held that the acts of the de jure Government were a 
mere nullity in the area controlled by the de facto Government. 

3 Op. cit., at pp. 340-341. 

4 Haile Selassie v. Cable and Wireless Co., Ltd. (No. 2) (1938), 54 T.L.R. 
1087, reversed by Court of Appeal, [1939] Ch. 182, after de jure recognition of 
Italy’s conquest of Abyssinia. 
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not entitled to full diplomatic immunities and privileges; 1 and 
{d) de facto recognition can owing to its provisional character 
be withdrawn on several grounds other than those justifying 
a withdrawal of de jure recognition. 

S—Legal Effects of Recognition 

Recognition produces legal consequences affecting the rights, 
powers, and privileges of the recognised State or Government 
both at international law and under the municipal law of 
States which have given it recognition. Also, when the subject 
of recognition arises for examination, however incidentally, 
by the municipal Courts of such States, various problems of 
evidence, legal interpretation and procedure enter into con¬ 
sideration. 

Here it is important to bear in mind the limits between 
international law and State law. Recognition confers on the 
recognised State or Government a status under both inter¬ 
national law and municipal law. In this section, we shall 
first deal with the status under municipal law, and accordingly 
will examine for this purpose the law and practice applied by 
Anglo-American Courts. 

The capacity of a recognised State or Government may be 
considered from a negative aspect, by ascertaining the particular 
disabilities of one which is unrecognised. The principal legal 
disabilities of an unrecognised State or Government may be 
enumerated as follows:— 

{a) It cannot sue in the Courts of a State which has not 
recognised it. The principle underlying this rule was well 
expressed in one American case 2 :— 

. A foreign power brings an action in our Courts not 
as a matter of right. Its power to do so is the creature of 
comity. Until such Government is recognised by the United 
States, no such comity exists ”. 

(< b ) By reason of the same principle, the acts of an un¬ 
recognised State or Government will not generally be given in 

1 Fenton Textile Association v. Krassin (1921), 38 T.L.R. 259. 

2 See Russian Socialist Federated Soviet Republic v. Cibrario (New York 
Court of Appeals), 235 N.Y. 255 (1923). Semble, however, an unrecognised 
Government if truly exercising complete authority, cannot be sued on the 
ground that it is sovereign ( Widfsohn v. R.S.F.S.R. , 1923,234 N.Y. 372). 
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the Courts of a non-recognising State the effect customary 
according to the rules of “ comity 

(c) Its representatives cannot claim immunity from legal 
process. 

(d) Property due to a State whose Government is un¬ 
recognised may actually be recovered by the representatives 
of the regime which has been overthrown. 

Recognition transmutes these disabilities into the full status 
of a sovereign State or Government. Accordingly, the newly 
recognised State or Government:— 

(i>y acquires the right of suing in the Courts of Law of the 
recognising State; 

(ir) will have effect given by these Courts to its legislative 
and executive acts both past and future; 

(iji) may claim immunity from suit in regard to its property 
and its diplomatic representatives; 

(iv) becomes entitled to demand and receive possession of 
property situate within the jurisdiction of a recognising State 
which formerly belonged to a preceding Government. 1 

At international law, the status of a recognised State or 
Government carries with it the full privileges of membership 
of the international community. Thus it acquires the capacity 
to enter into diplomatic relations with other States and to 
conclude treaties with them. Also, such other States become 
subject to various obligations under international law in relation 
to the newly recognised State or Government, which in its turn 
incurs similar reciprocal obligations. Upon it, therefore, as 
from the date of recognition, fall both the burden and bounty 
of international law. 

Recognition in the Courts of Law 

The rule in British countries and in the United States is 
that though the existence of a new State or a new Government 
is merely a question of fact, it is one involving important 
political considerations and is therefore to be determined by 
the political and not by the judicial organs of the State. 

1 See The Jupiter, [1924] P. 236, and Bank of Ethiopia v. National Bank oj 
Egypt and Liguori, [1937] Ch. 513. 
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Accordingly, where a matter of recognition arises before it, 
the Court refers to the Executive on the principle that it must 
act in unison with the “ will of the national sovereignty ” 
which is expressed in external affairs through the Executive 
alone. To hold otherwise might lead to a conflict between the 
Courts and the Executi\e at the expense of national interests; 
for example, if a Go\ernment recognised only by the Courts 
of a particular State and not by the Executive could thereby 
recover in that State property which it was contrary to national 
policy to hand o\er. 

Considerations of e\identiary convenience have also con¬ 
ditioned this principle of consultation of the Executive. 
According to Lord Sumner in Duff Development Co. v. 
Kelantan Government, 1 British Courts act on the best evidence 
a\ailable, and the best e\idence in this regard is a 
statement by the appropriate Secretary of State on 
behalf of the Crown. 2 It is not the business of the 
Court to inquire whether a particular Department of 
State rightly concludes that a Government is recognised as 
sovereign, although if the Crown declined to answer the 
inquiry at all, secondary evidence in default of the best 
might be accepted. 

The deference of American and British Courts 3 to the attitude 
of the Executive in this connection has not escaped criticism. 
It has been objected that this solicitude for the views of the 
Executive is so exaggerated as almost to amount to an obsession. 
Moreover, it is asserted that often the Courts have been more 
concerned not to embarrass the Executive in its conduct of 
foreign affairs than to protect material interests of private 
citizens affected by changes in statehood or Government. On 
the other hand it is difficult to see how, on a contested issue 
of this nature, a Court could take evidence or obtain the 
necessary materials for forming its judgment in any more 
satisfactory way. 


1 [1924] A.C. 797, at p. 823. 

2 See Mighell v. Johore (Sultan), [1894] 1 Q.B. 149. 

3 See Lyons in the British Year Book of International Law, 1946, at pp. 240 
et seq., as to the British Foreign Office Certificate, and ibid., 1947, at pp. 116 
et seq., as to the American Department of State “ Suggestion ” (or Certificate). 
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Generally speaking, a British Court will take judicial notice 
of:—(«) the sovereign status of a State or of its monarch; 1 
(b) the recognition de facto and de jure of a foreign State or 
Government, and if in doubt will apply for information to the 
Secretary of State for Foreign Affairs or of the Colonies, 
whose answer is conclusive. Sometimes, such answer is ex¬ 
pressed to be given on behalf of “ His Majesty’s Government ”, 
sometimes on behalf of “ His Majesty ”; the latter is probably 
the more correct from the standpoint of British Constitutional 
Law. 

The statement submitted by the Executive to the Court 
and inspected by it should not be subjected to any strained or 
unreasonable construction, the purpose being to avoid creating 
a divergence between the Court and the Executive. Thus in 
The Annette,' 2 the statement was to the effect that the Pro¬ 
visional Government of Northern Russia “ had not yet been 
formally recognised ”, and Hill, J., refused to infer from this 
that the said Government had been informally recognised. 3 It 
is established by the authorities that a clear and unambiguous 
answer by the Secretary of State dispenses with further inquiry 
by the Court, and excludes other evidence, if offered. 4 

A formal statement by the appropriate Secretary of State 
tendered to the Court is far from being the sole method of 
conveying the Executive’s views. The Law Officers may appear, 
either by invitation of the Court or on an intervener, to inform 
the Court of the attitude of the Crown. Also, letters sent 
by the Foreign Office to the solicitors acting for one party to 
the proceedings, and submitted to the Court, will be regarded 
as sufficient evidence of the Crown’s views. 5 All that the Court 
has to do is to see from the communication made to it whether 
its meaning is really that the State or Government is recognised 
as sovereign. 


1 See Mighell v. Johore [Sultan), [1894] 1 Q.B. 149. 

2 [1919] P. 105. 

3 Lauterpacht, op. cit., at pp. 279-294, in his criticism of the decision in the 
Arantzazu Mendi. supra, maintains that the Court should have intetpreted the 
Foreign Office statement in that case in accordance with international law. 

4 Van Heyningen v. Netlteilands East Indies (1949), Queensland Slate 
Reports 54. 

5 See, e.g., Banco de Bilbao v. Rey, [1938] 2 K.B. 176, at p. 181. 
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4.—Recognition of Insurgency and Belligerency 

The topic of recognition of insurgency and belligerency, 
which had for many years been more or less a dead one, was 
revived in interest in the course of the Spanish Civil War, 
1936-1938. 

The problems which a civil war in a particular country may 
involve for outside Powers may be summed up as follows:— 
These outside Powers will generally, except when they feel 
vital interests are at stake, maintain a policy of non-interference 
in the domestic affairs of another State. However, there may 
come a time when it becomes impossible as a matter of practical 
politics to continue such an attitude either because:— 

jet) The operations of insurgent forces may attain such a 
degree that they are in effective occupation of and constitute 
the de facto authority in a large part of the territory formerly 
governed by the parent Government. In this case the problem 
is at once raised for outside Powers of entering into some contact 
or intercourse with the insurgents as the de facto authorities 
in order to protect their nationals, their commercial interests 
and their sea-borne trade in regard to the territory occupied. 

(b) The actual war between the parent Go\ eminent and 
the insurgent forces may reach such dimensions that outside 
Powers will be compelled to treat the civil war as a real war 
between rival Powers, and not as a purely internecine struggle. 
In other words, these Powers will have to recognise belligerency. 
This is because difficult problems may arise which, unless out¬ 
side Powers accept the risk of being drawn into the war, cannot 
be solved without treating the rival parties as belligerents. 
This usually occurs where the naval operations of the con¬ 
tending forces interfere with the sea-borne trade of a maritime 
Power. For instance, a maritime Power might find it difficult to 
resist an improper search of its ships for contraband by either 
party unless it were prepared to use force; on the other hand, 
the concession of belligerent rights would normalise the 
situation, by sanctioning the right of search, without com¬ 
promising the maritime Power’s authority and rights at 
international law. 
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On account of (a), external Powers may decide on the 
defacto recognition of the insurgents, limited to the particular 
territory of which they are in effective occupation. Thus in 
1937, Great Britain conceded de facto recognition to the in¬ 
surgents in the Spanish Civil War, in regard to the territory 
under their control, and also went so far as to exchange agents 
(diplomatic in all but name and rank). 

As to ( b ), at the time of the Spanish Civil War of 1936-1938, 
some international lawyers advocated that the recognition of 
belligerency should be extended to the rival Spanish forces, 
submitting that this would solve the numerous intricate prob¬ 
lems which faced Great Britain, as a maritime Power, in 
Spanish ports and waters. That Great Britain and other 
European Powers did not concede belligerent rights was due 
to the policy which they had adopted of “ Non-Intervention ” in 
the Spanish Civil War, and to their desire generally to avoid 
complications which might lead to general war in Europe. 
The result was a continual endeavour on their part to find, 
instead of the customary solutions of international practice, 
a tertium quid which did not generally prove satisfactory. 

The following is a particular illustration of this policy:— 
The Spanish insurgents besieged Bilbao in 1937, and in order 
to prevent aid being sent by sea, warned British and other 
shipping against entry into the territorial waters outside the 
port. This was virtually declaring a blockade of Bilbao, 
although belligerent rights had not been conceded to the 
rival parties. The British Government, feeling that any entry 
of its naval forces into Spanish territorial waters in order to 
protect British shipping would be an intervention in the 
conflict and contrary to the “ Non-Intervention ” policy, 
refused to enforce the right of British ships to approach and 
enter Bilbao, and compromised with a formula of warning 
them that British naval protection would be given only up to 
the three-mile limit outside Bilbao. 

The British practice in the matter of belligerent recognition 
was authoritatively stated by the Law Officers in 1867. 1 
According to the terms of this statement, the mere declaration 


1 Smith, Great Britain and the Law of Nations (1932), Vol. I, at p. 263. 
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by insurgents that they have constituted a “ Provisional 
Government ” is insufficient to justify belligerent recognition. 
Before the grant is made, consideration should be given to 
the length of time the insurrection has continued; the number, 
order, and discipline of the insurgent forces; and whether the 
newly constituted “ Government ” is capable of maintaining 
international relations with foreign States. 

The grant of recognition of belligerency entails the usual 
consequences, to the recognising State, of a declaration of 
neutrality in the case of a regular war. The recognising 
State becomes entitled to neutral rights, and these must be 
respected by rival parties. At the same time, the status of 
belligerency confers certain rights under the laws of war on 
the parent Government and on the insurgents, which are of 
advantage as long as the struggle retains its pitch and intensity. 

Belligerent recognition is quite distinct from the recognition 
of either the parent or insurgent Governments as the legitimate 
Government. As stated by the British Foreign Secretary, 
Mr. Eden, in 1937 

“ Recognition of belligerency is, of course, quite distinct 
from recognising any one to whom you give that right as being 
the legitimate Government of the Country. It has nothing to 
do with it. It is a conception simply concerned with granting 
rights of belligerency which are oj convenience to the donor as 
much as they are to the recipients ”. 

5.—Recognition of New Territorial Titles, 
Territorial Changes, Treaties, etc. 

Often States acquire new territorial or other rights by 
unilateral act on their part which may be:— (a) according to 
international law, or (b) in violation of international law. In 
case (b), recognition may be sought after in order to turn a 
doubtful title into a good one and because the recognition will 
amount to a waiver by the other States of claims or objections 
inconsistent with the title thus recognised. 

In 1932 there was enunciated by Mr. Stimson, United States 
Secretary of State, a doctrine of non-recognition, which has 
since become widely known as the Stimson Doctrine of Non- 
Recognition. This declaration of policy was due to events in 
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the Far East. In 1931, Japan, then a member of the League 
of Nations, invaded Manchuria, which was legally under the 
sovereignty of China. Subsequently, the Japanese forces 
overran and conquered Southern Manchuria, and the Japanese 
Government showed little signs of halting its programme of 
aggression. The United States refused to recognise this new 
situation or any treaties with China legalising it, and to clarify 
this attitude, Mr. Stimson, in a communication to the Chinese 
and Japanese Governments, announced that:— 

“ The United States cannot admit the legality of any situation 
de facto nor does it intend to recognise any treaty or agreement 
between these Governments, or agents thereof which may 
impair the treaty rights of the United States . . . and that it 
does not intend to recognise any situation, treaty or agreement 
which may be brought about by means contrary to the covenants 
and obligations of the Treaty of Paris of August 27, 1928 

The Treaty of Paris referred to in the Declaration was the 
Briand-Kellogg Pact of 1928 for the Outlawry of War, which 
had been signed by the United States as well as by both China 
and Japan. Mr. Stimson claimed that by the doctrine a 
caveat would “ be placed upon such actions which, we believe, 
will effectively bar the legality hereafter of any title or right 
sought to be obtained by pressure of treaty violation 
The Stimson doctrine is merely a statement of national 
policy, and as yet there is no generally recognised rule of 
international law imposing on States a duty of non-recognition 
in cases where new titles are acquired, or new treaties are 
negotiated contrary to the law of nations. Certainly, the 
events of 1932-1940 disclosed a practice quite inconsistent 
with the existence of such a rule. The League of Nations 
Assembly attempted to lay down an obligation of non¬ 
recognition in its Resolution of March 11, 1932. 

“ It is incumbent upon the Members of the League of Nations 
not to recognise any situation, treaty, or agreement which may 
be brought about by means contrary to the Covenant of the 
League of Nations or to the Pact of Paris ”. 

As later events showed, this Resolution became very largely a 
dead letter. The European Powers acquiesced expressly in 
the Italian conquest of Abyssinia in 1936, and tacitly in the 
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Nazi rape of Austria in 1938. Subsequently it is true the results 
of these two acts of aggression were annulled, but only after 
the Second World War had brought Germany and Italy into 
active belligerence against Great Britain, France and Russia. 

Perhaps, however, the Second World War and the diplo¬ 
matic arrangements in the immediate post-war period have 
shown that the Great Powers uphold a duty not to recognise 
changes brought about by wars of gross aggression. But 
it is characteristic of the present stage of development of 
international law that otherwise no absolute duty of non¬ 
recognition is generally acknowledged by the society of States. 1 

Finally, mention should be made under this heading of 
the occasional recognition of specific national bodies or 
organisations. For example, in the First World War, the 
Allies recognised the Pohsh Army as an “ autonomous allied 
and belligerent army”, and in the Second World War, 
recognition was given to such organisations as the Free French 
Movement (led by General de Gaulle), in order to secure a 
maximum disposition of forces against the Axis Powers. Such 
recognition is only of limited effect, and depends on its own 
terms and the circumstances in which it is given. 

1 An obligation not to recognise situations, etc , brought about by force has 
been recognised repeatedly by inter-American Conferences from 1933 onwards 
It is also now affirmed m Article 11 of the Draft Declaration on the Rights 
and Duties of States adopted in 1949 by the United Nations International 
Law Commission 




Chapter 7 

STATE SUCCESSION 

The subject of State succession is concerned with the trans¬ 
mission of rights or obligations from States, which have lost 
or altered their identity, to the States emerging from the 
changes. Such a loss or alteration of identity may occur in 
various ways, for example:—(1) One or more States come into 
being by division of a former single State. -(2) One State is 
absorbed by another as a result of annexation or conquest. 
0) Several States agree to merge into a Federal State, or other 
union. 

The term “ State succession ” is not entirely appropriate, as 
it presupposes that the analogies of private law, where on death 
or bankruptcy, etc., rights and obligations pass from extinct 
or incapable persons to other individuals, are applicable as 
between States. In this respect, the term is perhaps a little 
misleading as there is no general principle in international law 
of succession as between States, no complete juridical sub¬ 
stitution of the new State for the old State which has lost or 
altered its identity. As will be seen, the inheritance of rights or 
obligations by one State from another is rather the exception 
than the rule. 

The expression “ State succession ” as used in the present 
chapter does not denote what is sometimes termed “ succes¬ 
sion in fact”, i.e., when one State follows another into possession 
of territory. State succession should be distinguished also 
from the responsibility of a Government of a particular State, 
which has undergone no territorial change, for the liabilities 
incurred by a previous Government. 

The present subject may be examined under the five following 
heads:— 

iX) Succession to treaty rights. 

(2) Succession to contractual obligations and to con¬ 
cessionary rights and obligations. 

\(3) Succession to public debts and pension obligations. 
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"(4) Succession to obligations arising out of international 
delinquencies. 

•{5) Succession to public funds and public property. 

Warning should be given that the topic of State succession 
is one in which international practice is the least settled, and 
established rules of international law the most difficult to find. 
An analysis of the subject can only proceed on the lines of 
indicating the general trend of State practice. As Professor 
H. A. Smith has said 1 :— 

“. . . The complexity and variety of the problems which 
arise in practice are such as to preclude accurate and complete 
analysis within narrow limits. Furthermore, the practice of 
nations gives evidence of much inconsistency, and until practice 
becomes reasonably well settled it is premature to expect any 
scientific doctrinal analysis ”. 

For the purposes of this discussion, we shall term the State 
which has lost its identity, the “ extinct State ”, and the State 
which has emerged in its place, the “ successor State 

(1) Treaty Rights and Obligations 

Whether succession to treaty rights and obligations takes 
place 2 depends on two matters:— 

(a) The extent to which there is continuity of international 
personality between the extinct State and the successor State. 
If there is no substantial continuity of personality, the successor 
State does not succeed to former treaty rights or obligations, 
whatever their nature may be. 

(i b ) Once it is determined that under (a) there is succession 
in principle, the particular treaty rights and obligations in 
question need to be considered, as only certain classes of such 
rights and obligations are transmissible. 

As to (a), it is clear in the first place that where a State is 
annexed or ceded, its personality is completely extinguished. 
Therefore the treaties of a State annexed or ceded, in whole 
or in part, cease to operate in relation to the area ceded or 


1 Smith, Great Britain and the Law of Nations (1932), Vol. I, at p. 334. 

2 See Jones, “ State Succession in the Matter of Treaties ”, British Year 
Book of International Law, 1947, at pp. 360 et seq. 
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annexed. On the other hand, treaties of the annexing or 
cessionary State apply prima facie to the new areas acquired 
by it. Where there is a fusion or union of States, each case 
depends on its particular circumstances. If the fusion or 
union be merely the enlargement of the extinct State into a 
larger successor State (e.g., the incorporation of Prussia into 
the German Empire), prior treaties continue in force. But if 
the entry into the Union be of the nature of an absorption 
amounting to loss of international personality (e.g., Texas 
joining the United States), prior treaties are extinguished. In 
the case of division of a State and the emergence of new States, 
or the actual secession of a State, the general principles seem to 
be:—(i) that if a part of an older State is merely detached, that 
older State remains subject to all prior treaties, except such as 
relate exclusively to the territorial area that has become detached 
(cf. the case of India when Pakistan was separated from it in 
1947); and (ii) that the new State, detached from the older 
State, is only bound by such prior treaties binding the older 
State as it accepts expressly or impliedly. Most of the cases 
relating to division or secession have been dealt with in practice 
by express declaration on the part of the successor States. 
Semble, in the case of a violent or forcible secession, the seceding 
State would as regards treaty rights and obligations be making 
a completely fresh start. 

As to (6), in general a successor State acquires no rights or 
obligations under former political treaties, e.g., of alliance or 
mutual defence, binding the extinct State. Most authorities 
are also of the opinion that even rights under other kinds of 
treaties, as of extradition, or of commerce, are not subject to 
succession. But rights and obligations under multilateral 
Conventions, e.g., as to health, drugs, etc., are probably 
transmissible. 

Also it is arguable that rights under treaties which create a 
quasi-servitude between two States, that is, whereby the whole 
or part of the territory of one State is placed under a restriction 
for the permanent benefit of another State, are transmissible 
to the successor State. Examples of such quasi-servitudes 
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which are transmissible are the rights of navigation or of water 
supply enjoyed by one State in the territory of another. 

In the case of the Free Zones of Upper Savoy and Gex, 1 the 
Permanent Court of International Justice regarded France as 
ha\mg succeeded to Sardinia in connection with an obligation 
to respect a territorial arrangement between Sardinia and 
Switzerland. 

(2) Contractual Obligations and Concessionary Rights and 
Obligations 

There is no general principle in international law of succession 
to contractual obligations. In the absence of treaty provisions 
to the contrary, a State is not generally required to assume these 
obligations. 

Formerly, international law appears to have been rigidly 
inclined in the direction of non-succession, and this was laid 
down in positive language by an English Court in West Rand 
Central Gold Mining Co. v. R 2 The latter case related to 
extinction by conquest, and the Court based the rule of 
non-succession on the practical consideration that a conquering 
sovereign could make any conditions he thought fit with 
regard to the financial obligations of the conquered country. 
In fact, it was entirely at the conqueror’s option whether, and 
to what extent, he should adopt these obligations, as the only 
law applicable was that of military force. 

The language used by the Court did not apply to cases of 
succession other than by conquest, but it was a fair inference 
that the Court might have been inclined to non-succession in 
other cases. 

The principles afiinned in West Rand Central Gold Mining 
Co. v. R. 2 have been much criticised. Some writers have 
asserted that if the same question had come before an inter¬ 
national Court, a different decision would have been given. 

Modem practice has tended to modify the rigidity of this 
doctrine of non-succession. In the case of the Settlers of 
German Origin in Territory ceded by Germany to Poland , 3 the 

1 Pub. P.C.I J. (1932), Series A/B, No. 46, p. 145. 

3 [1905] 2 K.B. 391. 

3 Pub. P.C I J. (1923), Series B, No. 6. 
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Permanent Court of International Justice adopted a more 
elastic standpoint. There the question was how far certain 
private rights under the German laws of territory which had 
been taken away from Germany and handed to Poland con¬ 
tinued, and to what extent Poland as the new territorial 
sovereign was under a duty to give effect to these rights, as 
inheriting the obligations of its predecessor. The Permanent 
Court pointed out that as German civil law continued to apply 
in the territory, it could hardly be maintained that although 
the law survived, private rights under it perished. The Court 
added that such private rights did not cease on a change of 
sovereignty, and that even if a treaty regulating matters 
affecting a successor State did not in terms provide for giving 
effect to these rights, they were nevertheless binding upon that 
State. 

Indeed it can now be said that a new principle is in process 
of formation, namely, “ respect for vested rights ” by the 
successor State, and that this is gradually modifying the trend 
against transmissibility of obligations to successor States. 

“ Vested rights ” in this connection mean rights which have 
crystallised both in a legal and in an equitable sense, i.e., it 
would be unjust if the holders of these rights did not receive 
protection from the successor State as the new sovereign. 
Subsequent to the First World War, when Mixed Arbitral 
Tribunals operated in certain European countries to which 
enemy territory had been ceded, these “ vested rights ”, 
particularly of minority populations, received protection which 
most probably would not have been accorded by a purely 
national Court. Some writers have gone rather far in their 
interpretation of the principle of “ respect for vested rights ”, 
and have said that it is necessarily implicit in the provisions of 
all treaties binding a successor State, even where the express 
terms of the treaty are inconsistent with this contention. 

It is probably correct to say that so long as there is a treaty 
or private law basis for the “ vested rights ”, the obligations 
in regard thereto will pass from the extinct to the successor 
State. To this extent, the principles in West Rand Central 
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Gold Mining Co. \. R. would now seem to require qualification. 
To quote the Permanent Court in the German Settlers Case: 1 

“ The general question whether and under what circum¬ 
stances a State may modify or cancel private rights by its 
sovereign legislative power, requires no consideration here. 

“ The Court is here dealing with private rights under specific 
provisions of /on and of treaty , and it suffices for the purposes 
of the present opinion to say that even those who contest the 
existence in international law of a general principle of State 
succession do not go so far as to maintain that private rights 
including those acquired from the State as the owner of the 
property are invalid as against a successor in sovereignty 

As to concessionary rights and obligations, e.g., a concession 
for cutting timber, it is considered that this is an exception 
to the general rule of non-succession to contractual obligations. 
In the Maxrommatis Palestine Concessions Case, 2 the Permanent 
Court of International Justice held that the Administration 
of Palestine, which succeeded to a territory formerly belonging 
to Turkey after the First World War, 1914-1918, was bound to 
give effect to concessions granted by Turkey before 1914 
to a Greek subject for works to be carried out at Jerusalem. 

As to damages for breach of contract, the generally held 
view is that there is no succession where these are unliquidated. 
(3) Public Debts and Pension Obligations 

There is a great divergence of practice as regards the 
succession to public debts. This is reflected in the different 
treaties of annexation or cession, which sometimes provide 
for the debts of the annexed or ceded State to be taken over 
by the successor State, and sometimes make no provision 
whatever. On occasions, these debts have been apportioned 
by treaty between a number of successor States; for example, 
under Article 254 of the Treaty of Versailles, 1919, portions of 
the debts of the old German Empire w r ere apportioned between 
States to which certain German territory had been ceded after 
the First World War. 

On the other hand, in 1938, when Nazi Germany absorbed 
Austria by bloodless conquest, both Great Britain and the 
United States insisted that Germany should continue to 

1 Pub. P.C.I.J. (1923), Senes B, No. 6, at pp. 36 et seq. 

2 Pub. P.C.I.J., Series A, Nos. 2 (1924), and 5 (1925). 
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ser\ice former Austrian loans, both public and private. In 
its notes to Germany on the question, the United States 
Government categorically maintained that these fiscal obliga¬ 
tions passed to Germany. 

“ It is believed that the weight of authority clearly supports 
the general doctrine of international law founded upon obvious 
principles of justice that in case of absorption of a State, 
the substituted sovereignty assumes the debts and obligations of 
the absorbed State, and takes the burdens with the benefits. 
A few exceptions to this general proposition have sometimes 
been asserted, but these exceptions appear to find no application 
to the circumstances of the instant case. . . . There appears 
no reason why American creditors of Austria should be placed 
in any worse position by reason of the absorption of Austria 
by Germany than they would have been in had such absorption 
not taken place ”. 1 

One point is clear, that no obligation accrues for a successor 
State in respect of a public debt incurred for a purpose distinctly 
hostile to the interests of the inhabitants of the territory 
transferred. This question arose at the peace negotiations in 
1898 between Spain and the United States, Spain claiming 
that the United States, to whom as a result of its successful 
War with Spain control of Cuba passed, was bound to service 
certain Cuban Government bonds. The United States repre¬ 
sentatives succeeded in disclaiming such liability on the grounds 
that the particular loan concerned had been raised by Spain 
for its own national purposes, purposes inconsistent with 
Cuban interests, that the greater part of the debt was contracted 
with the object of supporting the Spanish Army in Cuba, and 
that on the face of the bonds the debt was guaranteed by 
Spain, not Cuba. 

The private creditors of extinct States have no locus standi 
enabling them personally to claim against successor States. 
Their claims can only be enforced through the State of which 
they are citizens. 

As to pension rights, it would seem that without specific 
treaty provision, the obligations of extinct States do not as 
a general rule pass to successor States. 


1 Royal Institute of International Affairs, Documents on International 
Affairs , 1938, Vol. II, at pp. 100—1. 
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(4) Obligations arising out of International Delinquencies 

There is no general principle of succession to delictual 
liabilities. 

According to the principles enunciated in two well-known 
cases, the Robert E. Brown Claim 1 and the Hawaiian Claims , 2 
a successor State is not liable in unliquidated damages for 
the delinquencies of its predecessor. Before any such liability 
is transmissible it must assume the character of a liquidated 
debt, and be not merely a pending claim for damages; for 
example, it is liquidated when the predecessor State acknow¬ 
ledges its liability and the compensation has been assessed 
and agreed to. As regards the application of this rule there 
is no distinction between absorption by annexation or conquest 
and absorption by voluntary union or merger. 

It was further laid down in the Robert E. Brown Claim 
that a successor State is not bound to take affirmative steps 
to right wrongs done by its predecessor. 

(5) Public Funds and Public Property 

It is generally recognised that the successor State takes over 
the public funds and public property, whether movable or 
immovable, of the extinct State. 

The above survey of the international practice as to State 
succession leads to one practical conclusion of importance, 
namely that it is unsafe in these matters to dispense with a 
treaty or other understanding with the successor State. In 
the absence of such agreement, a successor State might be 
able to renounce certain obligations which were intended to 
continue despite changes of territorial identity. The modern 
tendency is indeed to regulate by treaty these matters of 
transmissible rights and obligations, and it appears likely that 
this practice of “ voluntary succession ”, as it is called, will 
gradually obviate the uncertainties surrounding the subject 
in general. 

1 See American Journal of International Law (1925), Vol. 19, atpp. 193-206. 

2 See American Journal of International Law (1926), Vol. 20, at pp. 381 
et seq. 



Chapter 8 

STATE TERRITORY 

1.—Territorial Sovereignty in General 

As we have seen, one of the essential elements of statehood 
is the occupation of a defined territorial area, within which 
State law operates. Over this area, supreme authority 
is vested in the State. 

Hence there arises the concept of “Territorial Sovereignty” 
which signifies that within this territorial domain jurisdiction 
is exercised by the State over persons and property to the 
exclusion of other States. This concept bears an obvious 
resemblance to the patrimonial notions of ownership under 
private law, and in fact the early writers on international law 
adopted many of the civil law principles of property in their 
treatment of State territorial sovereignty. To this day, their 
influence has persisted so that in particular the rules as to 
acquisition and loss of territorial sovereignty plainly reflect 
the influences of the civil law, territorial sovereignty being 
assimilated to private ownership. 

Territorial sovereignty was described by the learned Max 
Huber, Arbitrator in the Island of Palmas Arbitration , in these 
terms 1 :— 

“Sovereignty in the relation between States signifies in-j 
dependence. Independence in regard to a portion of the globe 
is the right to exercise therein, to the exclusion of any other 
State, the functions of a State. The development of the 
national organisation of States during the last few centuries 
and, as a corollary, the development of international law, have 
established this principle of the exclusive competence of the 
State in regard to its own territory in such a way as to make it 
the point of departure in settling most questions that concern 
international relations ”. 

% 

The most common outward marks of territorial sovereignty 
are natural or artificial boundaries, recognised and undisputed 
by the society of States. 

1 American Journal of International Law (1928), Vol. 22, at p. 875. 
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It is sometimes said that territorial sovereignty is indivis¬ 
ible, but it is difficult to acknowledge the existence of such 
a rule. 

For instance, sovereignty is often shared jointly by two or 
more Powers as in the case of a condominium. 1 Moreover, 
leases or pledges of a territory are frequently made by one 
State to another, as for example the leases of Chinese territory 
to Russia, France, Germany, and Great Britain at the end 
of the last century during the so-called “ Battle of the Con¬ 
cessions ” between these Great Powers, and the leases of 
British bases in the West Atlantic to the United Stares in 
1940 in exchange for fifty American destroyers which were 
urgently needed in the War against Nazi Germany. In the 
case of a lease temporary sovereignty is exercised by the lessee 
State, while the lessor State possesses a sovereignty in reversion. 
Again, sometimes sovereignty over a territory is held by one 
or more Powers in trust for the population of the territory 
concerned, as for example in the case of the League of Nations 
control over the Saar before its return to Germany in 1935. 
Thus, international law does not appear to restrict the manner 
in which the sovereignty as to a particular territory can be 
bestowed on, or withdrawn from any State. 

Acquisition of Territorial Sovereignty 

The five generally recognised modes of acquiring territorial 
sovereignty areOccupation, annexation, accretion, prescrip¬ 
tion, and cession. These modes are directly analogous to the 
civil law methods of acquiring private ownership. 

As was pointed out in the Island of Palmas Arbitration , 2 
these modes reduce essentially to the display of effective 
control and authority either by the State claiming sovereignty, 
or by a State from which the State claiming sovereignty can 
prove that title has been derived. Thus occupation and 
annexation are based on an act of “ effective apprehension ” 
of the territory, while accretion can only be conceived of as 
an accretion to a portion of territory where there already 


1 See above, p. 85. 

2 See American Journal of International Law (1928), Vol. 22, at pp. 875-6. 
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exists an actual sovereignty. Prescription depends on the 
continuous and peaceful display of sovereignty over territory 
for a long period, while cession presupposes that the ceding 
State has the power of effectively disposing of the ceded 
territory. 

One additional mode of acquisition of territorial sovereignty, 
not included above, should be mentioned, namely adjudication 
or award by a Conference of States. This usually occurs where 
a Conference of the victorious Powers at the end of a War 
assigns territory to a particular State in view of a general 
peace settlement; e.g., the territorial redistribution of Europe 
at the Versailles Peace Conference, 1919. This mode is 
obviously consistent with the principle of effectiveness 
enunciated in the Island of Palmas Arbitration. 

Occupation 

Occupation consists in establishing sovereignty over territory 
not under the authority of any other State whether newly 
discovered, or—an unlikely case—abandoned by the State 
formerly in control. 

In determining whether or not an occupation has taken 
place in accordance with international law, the principle of 
effectiveness is applied. In the Eastern Greenland Case, 1 the 
Permanent Court of International Justice laid it down that 
occupation, to be effective, requires on the part of the appro¬ 
priating State two elements(i) an intention or will to act 
as sovereign; (ii) the adequate exercise or display of 
sovereignty. In the case mentioned, title to Eastern Greenland 
was disputed by Norway and Denmark, and Denmark was 
able to prove circumstances which established these two 
elements on its part. 

The element of intention is a matter of inference from all 
the evidence, although sometimes such intention is formally 
expressed in official Notes to other interested States. As 
regards the second element of exercise or display of sovereignty 
by the claimant State, this may be demonstrated according to 
the nature of the case by legislative or executive acts affecting 
the territory claimed, by treaties with other States recognising 

1 Pub. P.C.I J. (1933), Senes A/B, No. 53. ’ 
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the claimant State’s sovereignty, by fixing of boundaries, 
and so on. The degree of authority necessary for this 
purpose will vary according to the circumstances; thus, a 
relatively backward territory does not require the same 
elaborate control and government as one more developed 
and civilised. 

An act of occupation more frequently than not involves in 
the first instance an act of discovery. It now follows from 
the Island of Palmas Arbitration , decided by M. Huber as 
Arbitrator, that a mere act of discovery by one State without 
more is not sufficient to confer a title by occupation, and 
that such incomplete appropriation must give way to a 
continuous and peaceful display of authority by another State. 
In this arbitration, the contest of title lay between the United 
States, claiming as successor to Spain which had originally 
discovered the island disputed, and the Netherlands which 
according to the historical evidence submitted to the Arbitrator, 
had for a very long period purported to act as sovereign over 
the island. The Arbitrator adjudged the island to the Nether¬ 
lands, and in giving the reasons for his award laid supreme 
emphasis on the fact that long exercise of effective authority 
can confer title at international law. 

Annexation 

Annexation is a method of acquiring territorial sovereignty 
in two sets of circumstances:— (a) where the territory annexed 
has been conquered or subjugated by the annexing State; 
(b) where the territory annexed is in a position of virtual 
subordination to the annexing State at the time the latter’s 
intention of annexation is declared. Case (a) is the more 
usual, but there have been modem instances of case (b), as, for 
example, the annexation of Korea by Japan in 1910, Korea 
having* then been under Japanese domination for some years. 
Conquest of a territory as under (a) is not sufficient to constitute 
acquisition of title; there must be, in addition, a formally 
declared intention to annex, which is usually expressed in a 
Note or Notes sent to all other interested Powers. 
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Accretion 

Title by accretion occurs where new territory is added to 
territory already under the sovereignty of a State. This takes 
place usually through natural causes, as, for example, by 
erosion or as a result of alluvial formations. 

Prescription 

Title by prescription is the result of the peaceable exercise of 
sovereignty over territory for a very long period. A number of 
jurists have denied that acquisitive prescription is recognised 
by international law. 1 If it be recognised, international law 
does not fix any definite period of time which will constitute a 
good root of title. A long continued peaceful display of 
authority by a State, particularly without protests or claims by 
other States, is regarded as sufficient to constitute sovereignty. 

Cession 

Cession is an important method of acquiring territorial 
sovereignty. It rests on the principle that the right of trans¬ 
ferring its territory is a fundamental attribute of the sovereignty 
of a State. 

The cession of a territory may be voluntary, or it may be 
made under compulsion as a result of a war conducted success¬ 
fully by the State to which the territory is to be ceded. As a 
matter of fact, a cession of territory following defeat in war is 
more usual than annexation. As examples of voluntary 
cession may be cited the sale of Alaska by Russia to the United 
States in 1867, and the exchange of Heligoland for Zanzibar 
by Germany and Great Britain in 1890. Compulsory cession 
is illustrated by the cession to Germany by France in 1870 of 
Alsace-Lorraine—subsequently returned to France at the end 
of the First World War. 

Loss of Territorial Sovereignty 

To the modes of acquiring sovereignty over territory just 
considered, there correspond exactly similar methods of losing 
it. Thus territorial sovereignty can be lost by dereliction 

1 But see the Island of Palmas Arbitration, loc cit Cf. also Suney of 
International Law in relation to the Work of Codification of the International 
Law Commission (1949), published by the United Nations, at p. 39. 
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(corresponding to occupation on the acquisitive side), by 
conquest, by operations of nature (corresponding to accretion 
on the acquisitive side), and by prescription. There is, how¬ 
ever, one method of losing territory which does not correspond 
to any mode of acquiring it, namely, revolt followed by 
secession of a part of the territory of the State concerned. 

Sovereignty over the Air 

The development of aerial transport as from the beginning 
of the present century immediately raised problems as to the 
sovereignty of States over the superjacent air space. 

Before the First World War (1914-1918), the only point 
on which there was universal agreement was that the air space 
over the open sea and over unappropriated territory was 
absolutely free. 

As to the air space over occupied land and over waters 
subject to State sovereignty, the following theories were held:— 

(1) To the territorial State, there belongs absolute sovereignty 
over the whole space of atmosphere above its territory to an 
unlimited height, with the consequent right to forbid visitation 
by foreign aircraft. 

(2) The superjacent air space is absolutely free and open on 
the analogy of the freedom of the seas. 

(3) Adopting the analogy of the relation between the mari¬ 
time belt and the open sea, territorial sovereignty extends 
only up to a specific height of the air space, the remaining 
portion being ownerless and free. 

(4) A theory qualifying the last theory by permitting the 
subjacent territorial State to protect its interests by imposing 
regulations on passing foreign aircraft even above the pro¬ 
prietary limit, though this upper portion is still to be deemed 
unappropriated by any State. 

(5) The air space is under the sovereignty of the subjacent 
territorial State subject to a servitude or easement of innocent 
passage for foreign civil aircraft, foreign military aircraft being 
excluded from this privilege. 

On the outbreak of the First World War, it was found as a 
matter of practical exigency that the only theory commanding 
the universal acceptance of all States was the theory of 



131 


Chap. 8 .—State Territory 

sovereignty to an unlimited height. This theory was adopted 
and enforced not merely by the belligerents, but also by neutral 
States. It was later embodied in the Aerial Navigation Con¬ 
vention of 1919, which was therefore only declaratory of a 
result reached in practice. During the Second World War, 
both belligerents and neutrals again applied the theory and 
it may now be taken as an established principle of international 
law. 

In 1919, a Conference at Paris of the principal States adopted 
an instrument known as the Convention for the Regulation of 
Aerial Navigation. This latter important Convention, together 
with its supplementary Protocols, was intended substantially 
to regulate air navigation from the international standpoint. 
It applied to time of peace only, and did not affect the freedom 
of action of the parties in time of war, whether as belligerents 
or neutrals. Great Britain and the Dominions were parties 
to this Convention, but not the United States. 

Elaborate provisions were inserted in the Convention for the 
regulation of air navigation, principally with the object of 
establishing uniformity among the nations. These provisions 
were based on certain principles expressly declared in the 
instrument:— 

(1) The territorial State has absolute sovereignty over its 
air space. According to Article 1 

“The contracting States recognise that every State has 
complete and exclusive sovereignty in the air-space above its 
territory and territorial waters ”. 1 

(2) In peace-time, freedom of innocent passage is to be 
accorded to aircraft of the parties to the Convention, subject 
to their observance of the conditions laid down therein 
(Article 2). But regular international airlines or air services 
have no such rights without the consent of the States flown over 
(Article 15). As a general rule, no State is to permit the flight 
above its territory of an aircraft belonging to a State not party 
to the Convention. 

1 Aircraft do not, like merchantmen in territorial waters, enjoy a general 
right of innocent passage through the air space above territorial waters; see 
Jennings, British Year Book of International Law, 1945, at pp. 195-6. 
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(3) No aircraft is to be registered in a country unless it 
belongs wholly to nationals of that country, nor is any aircraft 
to be registered in more than one country. 

(4) Every aircraft of a country, party to the Convention, 
other than aircraft of regular international airlines, has the 
right to cross the air space of any other such country without 
landing, but has to follow the routes fixed by the latter country. 

Subject to these basic principles, the Convention and its 
annexed regulations provided for the manner of registration of 
aircraft, for certificates of airworthiness and many other 
matters such as aircrew licences, rules of traffic near aero¬ 
dromes, etc. It also set up an International Air Commission, 
which later had its headquarters in Paris where it functioned 
under the abbreviated name of C.I.N.A. (Commission Inter¬ 
nationale de Navigation Aerienne). 

The Convention of 1919 did not apply to certain American 
States, including the United States of America, but these 1 
became party to the Havana Convention of 1928 on Com¬ 
mercial Aviation, containing substantially similar provisions. 
The Havana Convention differed from the Convention of 1919 
in being primarily a commercial agreement, in containing no 
annexed technical regulations, and in not establishing an 
international organisation. 

Several other international agreements relating to inter¬ 
national aviation or international air transport were concluded 
during the period between the First and Second World Wars 
including a number of bilateral agreements providing for rights 
of passage by regular international airlines. 

It can be seen from this summary of the position before the 
outbreak of war in 1939 that regular international airlines, 
although by far the most important means of international 
air transport, were outside the scope of the privileges of innocent 
passage, etc., conferred by multilateral Conventions. More¬ 
over, in general, landing rights for foreign aircraft remained 
within the discretion of the State concerned. 2 

1 Chile, which was a party to the Convention of 1919 was also a party to 
the Havana Convention, but denounced the earlier Convention in 1936. 

* See Jennings, British Year Book of International Law, 1945, at p. 196. 
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The prodigious increase in trans-continental and inter- 
oceanic aviation, following on technical developments both 
before and during the Second World War, raised new problems 
as to freedom of air transit and landing rights for international 
airlines. States operating regular international airlines which 
did not possess convenient air-strips in other parts of the world 
naturally clamoured for such rights as against States which 
did have these landing grounds. Also as between States which 
desired to maintain their own airlines, even to distant countries, 
problems arose of the allocation of air traffic. These and allied 
questions formed the subject of an International Civil Aviation 
Conference which met at Chicago in November, 1944. The 
object of this Conference at which over forty States were 
represented was to conclude world-wide arrangements govern¬ 
ing commercial air traffic rights as well as technical and 
navigational matters relating to international aviation. 
The main discussions were concerned with obtaining agreement 
by all States to the concession of the “ Five Freedoms of the 
Air ”, namely, the rights of the airlines of each State to 

(1) fly across foreign territory without landing; 

(2) land for non-traffic purposes; 

(3) disembark in a foreign country traffic originating in 
the State of origin of the aircraft; 

(4) pick up in a foreign country traffic destined for the 
State of origin of the aircraft; 

(5) carry traffic between two foreign countries. 

The proposal of the “ Five Freedoms ” had been fostered by 
the United States, the most powerful operator State, but no 
unanimous enthusiasm was shown at the Conference for 
making these part of the law of nations. Only the first two 
“ Freedoms ” appeared to obtain the support of a majority 
of the States represented. Accordingly, the Conference was 
constrained to draw up two Agreements:— (a) The Inter¬ 
national Air Services Transit Agreement providing for the 
first two “ Freedoms ”, namely, flying without landing, and 
landing rights for non-traffic purposes in foreign territory. 
Subject to the provisions of this Agreement, a State party 
might designate the route to be followed within its territory, 
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and the airports which could be used. ( b ) The International 
Air Transport Agreement embodying all “ Five Freedoms ”. 
States parties to this Agreement might refuse to the aircraft of 
other States access to the internal air traffic within their 
territory. The majority of the States represented at the 
Conference signed the first Agreement, but less than half 
signed the second, and a few States abstained from signing 
either. It is clear from this that the third, fourth, and fifth 
“ Freedoms ” do not command general acceptance as principles 
of international law. 

Besides these two Agreements the Conference drew up a 
Convention on International Civil Aviation setting out general 
principles of international air law which were also to condition 
the privileges granted in the two Agreements, and establishing 
a permanent international civil aviation organisation. 1 Further, 
the Convention provided codes of operation for aircraft and 
personnel and health and safety rules, and recommended 
customs and immigration methods and navigational facilities 
for Member States of the Organisation. It was signed by the 
great majority of the States at the Conference. Pending the 
general entry into force of the Convention—twenty-six ratifica¬ 
tions or accessions were required for this purpose—the 
Conference established an interim international civil aviation 
organisation which in 1947 gave way to the permanent organisa¬ 
tion. This permanent organisation under the title of the 
International Civil Aviation Organisation (I.C.A.O.) is now 
actively functioning with considerable achievements to its 
credit in the legal and technical fields, including the adoption 
in 1948 of a Convention on the international recognition of 
rights in aircraft. 

The Chicago Conference did not result in material alterations 
to the international law of the air. This is apparent from a 
perusal of the more general chapters (Chapters I—III) of the 
Convention on Civil Aviation drawn up by the Conference, 
which lay down principles very similar to those adopted in the 
Paris Convention of 1919; e.g., the principle of a State’s 

1 By Article 89, in case of war, the Convention is not to affect the freedom of 
action of the contracting States whether as belligerents or neutrals, and 
similarly in the case of national emergency in any State party. 
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complete and exclusive sovereignty over the air space above its 
territory (Articles 1-2), and the principles as to registration and 
nationality of aircraft (Articles 17-21). 1 The drafting has 
been sharpened in many respects; e.g., Article 5 instead of 
granting a right of “ innocent passage ” according to the 
somewhat ambiguous terms of Article 2 of the Paris Con¬ 
vention, grants to aircraft not belonging to regular international 
airlines the right to “ make flights into or in transit non-stop ” 
across the territory of a State party, and to make stops for 
non-traffic purposes without obtaining that State’s prior 
permission, subject to the right of that State (e.g., for security 
reasons) to require immediate landing. The aircraft of 
regular international airlines have no rights of transit or 
landing without the express authorisation of the State to be 
flown over, although other aircraft may discharge passengers, 
cargo, or mail subject to the regulations, etc., of the State 
concerned. One point of interest is that internal air traffic, 
i.e., air cabotage , may be reserved entirely to the territorial 
State, and by the conjoint effect of Articles 2 and 7, includes 
traffic between the mother country and overseas territories or 
dependencies. Here again the position under the Paris 
Convention remains unchanged. 

As was foreshadowed at the Chicago Conference the subject 
of allocation of traffic between competing airlines, which the 
Conference was not able to regulate by multilateral agreement, 
is now coming under regulation in particular cases by bilateral 
agreements between the States concerned. In 1946, the United 
States in fact withdrew from the Air Transport or “Five 
Freedoms ” Agreement, thus recognising that the international 
regulation of air traffic by multilateral agreement was impractic¬ 
able. So, in respect at least of regular international airlines, 
the doctrine of State sovereignty in the “ closed air space” 
now prevails. It remains to be seen whether the twin develop¬ 
ments of jet aircraft with supersonic speed and the use of the 
stratosphere may ultimately whittle down this doctrine much 


1 See, as to the problem of aircraft without nationality, Jennings, British 
Year Book of International Law, 1945, at pp. 207-208. 
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as in the seventeenth and eighteenth centuries States were 
forced for practical reasons to give up theories of sovereignty 
over “ closed seas ”. 1 

Rights less than Sovereignty—Spheres of Influence and Spheres 
of Interest 

On many occasions, States have claimed in regard to certain 
regions or territories, rights less than territorial sovereignty 
and falling short even of those exercised over a colony or a 
vassal State. Such inchoate rights were known in diplomatic 
terminology as “ spheres of influence ” or “ spheres of interest ”, 
and were most commonly asserted in the late nineteenth 
century when international rivalry for the exploitation of weak 
or backward countries was historically at its peak. Although 
in view of such international engagements as those contained 
in the United Nations Charter to respect the territorial integrity 
of other countries it would not be politic today to use these 
terms, it is hardly open to question that the concrete con¬ 
ceptions underlying them are still applied by the Great Powers. 

Perhaps the best definition of a “ sphere of influence ” is 
that of Hall 2 :— 

. . an understanding which enables a State to reserve to 
itself a right of excluding other European powers from territories 
that are of importance to it politically as affording means of 
future expansion to its existing dominions or protectorates, or 
strategically as preventing civilised neighbours from occupying 
a dominant military position ”. 

Thus at the beginning of the present century, Great Britain 
claimed to possess spheres of influence in the area of the 
Persian Gulf, and along the mouth and valley of the Yangtse 
River, whereby it viewed as almost an unfriendly act the 
attempt of any other Power to seek political rights in these 
regions. 

A “ sphere of interest ” differs only in direction of emphasis 
from a “ sphere of influence A State asserts a sphere of 
interest in a particular region when it claims to possess in that 
region exclusive economic or financial concessions or exclusive 

1 See below, pp. 142-143. 

8 Hall, International Law (8th Edition), at p. 153, 
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rights of exploitation, which it will not allow other Powers to 
exercise. For example, by their secret agreements of 1907- 
1916, Tsarist Russia and Japan recognised each other as 
possessing spheres of interest in Northern and Southern 
Manchuria respectively. Thus, Russia was to have exclusive 
railway and other economic concessions in Northern Manchuria 
and Japan to enjoy similar exclusive rights in Southern 
Manchuria, and under the express terms of the agreements, 
the two countries undertook to defend this partition of spheres 
of interest by military force against any encroachments by 
other Powers. 


2—Parts of State Territory 

Having examined the nature, extent, and scope of territorial 
sovereignty, we now turn to consider the various parts of 
State territory over which this sovereignty is wielded. 

Boundaries 

Boundaries are one of the most significant manifestations 
of State territorial sovereignty. To the extent that they are 
recognised expressly by treaty, or generally acknowledged 
without express declaration, they constitute part of a State’s 
title to territory. 

A boundary is often defined as the imaginary line on the 
surface of earth, separating the territory of one State from that 
of another. This is perhaps too artificial. As one writer 
says 1 :— 

“ A boundary is not merely a line but a line in a borderland. 
The borderland may or may not be a barrier. The surveyor 
may be most interested in the line. To the strategist the 
barrier, or its absence, is important. For the administrator, 
the borderland may be the problem, with the line the limit of 
his authority 

Disputed boundaries have occasioned many important 
international arbitrations; e.g., the Alaska Boundary Arbi - 
tration (1903), between the United States and Great Britain. 
These disputes have not always been settled by priority of title, 
but sometimes according to considerations of geography, of 
strategy, and of justice. 


1 Jones, Boundary-Making (1945), at p. 7. 
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In the terminology of the subject, there is a firmly established 
distinction between “ natural ” and “ artificial ” boundaries. 
Natural boundaries consist of mountains, rivers, the seashore, 
forests, lakes and deserts, where these divide the territory of 
two or more States. But used m a political sense, the term 
“ natural boundary” has a far wider significance; it denotes 
the iine defined by nature, up to which a State considers its 
territory should be extended or delimited at the expense of 
other States. Thus France early claimed that her frontiers 
should be those fixed by nature; namely the Rhine, the Alps, 
and the Pyrenees, and this claim reappeared in Marshal Foch’s 
repeated opinion at the 1919 Peace Conference that the left 
bank of the Rhine should be permanently detached from 
Germany. Artificial boundaries consist either of signs pur¬ 
posely erected to indicate the course of the imaginary boundary 
line, or of parallels of longitude or latitude. There is no 
necessary superiority in natural boundaries, as one of the 
most peaceful of boundaries—that between Canada and the 
United States—is “ artificial ” for about half its length (namely, 
the forty-ninth parallel of latitude). 

Most difficulty as regards boundary delimitation has arisen 
in the case of water boundaries. And of such water boundaries, 
undoubtedly the most troublesome have been river boundaries, 
the problem being to decide what line in the river should be 
the boundary, and how it should be defined. In the case of 
a non-navigable river, the boundary line in the absence of 
contrary treaty provision runs down the middle of the river 
or down its principal arm if it has more than one, following 
all turnings of both banks. This line is known as the “ median 
line”, and was adopted for non-navigable rivers by the 
Peace Treaties of 1919-1920. Where the river is navigable, 
the boundary line as a rule runs through the middle line of the 
deepest navigable channel, or as it was technically called—the 
Thalweg. In the Peace Treaties of 1919-1920, the expression 
employed was “ the median line of the principal channel of 
navigation ’V which is more or less the same as the Thalweg . 2 

1 See, e.g, Article 30 of the Treaty of St. Germain. 

2 As to Thalweg, see the judgment of Mr. Justice Cardozo in New Jersey 
v. Delaware (1934), 291 U.S. 361. 



Chap . 8 .—State Territory 


139 


Sometimes a boundary line lies along one bank of the river, 
while the whole bed is under the sovereignty of the other 
riparian State. This is an exceptional case arising under 
treaty or by long established peaceable occupation. 

In the case of lakes and land-locked seas, the choice of the 
suitable boundary line depends on the depth, configuration, 
and use of the particular lake or sea concerned. In a shallow 
lake or sea, the navigable channel, if any, may be taken as a 
convenient boundary. More generally, the boundary line 
will be the “ median line ”, as in the case of a river. Many 
special apportionments have been made by treaty, but these 
have been of the most arbitrary character, and have followed 
no definite pattern or principle. 

As to bays or straits, no general rules for boundary de¬ 
limitation can be given, as considerations of history and 
geography come into play. On many occasions, however, the 
“ median line ” has been accepted as the boundary. 

Rivers 

Where a river lies wholly within the territory of one State, 
it belongs entirely to that State, and generally speaking no 
other State is entitled to rights of navigation on it. Also 
where a river passes through several States, each State owns 
that part of the river which runs through its territory, but 
controversy has centred round the question of the rights of 
riparian and other States to navigate along the whole length 
of the river. Several writers on international law, commencing 
with Grotius, have been of opinion that there is a general 
right of passage for all States along such international rivers, 
but this view has never been generally accepted in practice, 
and is certainly not recognised as a customary principle of 
international law. Even writers who hold that there is freedom 
of navigation differ in their interpretation of the extent of this 
right:—(a) some writers hold that such right of passage is 
confined to time of peace only; ( b ) others, assert that only 
countries through which an international river passes have a 
right of passage; (c) a third group maintains that the freedom 
of passage is without any limitation, subject only to the right 
of each State to make necessary and proper regulations in 
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respect to the use of the river within its boundaries. In 
principle, the interpretation (b) is a reasonable one, as States 
located on the upper portion of a river should not be debarred 
from access to the sea. 

However, such measure of freedom of navigation as became 
established on international waterways was almost entirely 
the creation of treaty. The process began with the Treaty of 
Paris, 1814, and the Vienna Congress of 1815, and continued 
with the Peace Treaties of 1919-1920, and the subsequent 
general Conventions concluded under the auspices of the 
League of Nations. As a result, there was, before the Second 
World War, a limited freedom of navigation on most of the 
great river systems of Europe, while river systems in other 
Continents came under special regional agreements. Also, as 
the necessary framework for a free right of passage, international 
authorities had been set up to administer particular river 
systems. An outstanding example of a European river subject 
to such international control and regulation was the Danube. 
Under the Treaty of Paris, 1856, a body called the European 
Commission of the Danube consisting of representatives both 
of riparian and non-riparian States was established to regulate 
navigation on the most important sector—the lower Danube, 
and on it were bestowed wide powers of administration. 
Under a Convention which came into force in 1922, a Definitive 
Statute of the Danube was adopted confirming the powers of 
the Commission but setting up two Commissions in lieu thereof 
to manage the upper and lower portions of the river. These 
arrangements stabilised the situation on the river for many 
years, but were completely upset by the Second World War. 

In 1947, the Paris Peace Conference caused to be inserted in 
the peace treaties with Bulgaria, Hungary and Roumania a 
clause that navigation on the Danube, other than traffic 
between ports of the same State, should be free and open on a 
footing of equality. In 1948, a Conference to work out a new 
Convention to govern navigation on the Danube met at 
Belgrade. This conference by a majority and against the 
wishes of the delegations of France, Great Britain, and the 
United States adopted a new Convention providing for a 
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Commission composed entirely of representatives of the 
riparian States. These three countries claimed that the new 
Statute was invalid as displacing the acquired rights of non- 
riparian States under the earlier treaties. It should be added 
that by its Article 1, this Convention provided for freedom of 
navigation on the Danube. 

The Peace Treaties of 1919-1920 internationalised certain 
European rivers, and also laid the foundations of the work 
of the League of Nations through its Transit and Communica¬ 
tions Organisation, whose avowed object was to achieve 
freedom of navigation on all rivers. The League sought to 
accomplish this by sponsoring the adoption of international 
Conventions providing for freedom of passage. Two important 
Conventions were adopted at Barcelona in 1921, the Con¬ 
vention on the Regime of Navigable Waterways of Inter¬ 
national Concern, which embodied the principle of freedom 
of navigation on rivers separating or traversing different 
States, and the Convention on Freedom of Transit, which 
provided for complete freedom of transit under absolutely 
equal conditions for goods transported by inland waterway, 
subject only to reasonable restrictions as to police, public 
safety, etc., and the necessary adaptation of the Convention to 
local conditions. Further, a number of States signed an 
Additional Protocol under which they accepted certain obliga¬ 
tions regarding all their waterways, and not merely those of 
international concern. 

The League of Nations also attacked the problem of the 
unification of river law. The variations of the law on this 
subject together with the conflict of State jurisdictions to 
which they gave rise, had proved a great hindrance to navigation 
on international waterways. At a Conference in 1930, three 
Conventions were drawn up dealing with collisions between 
vessels engaged in inland navigation, the registration of inland 
navigation, the registration of inland shipping, and the flags 
of such vessels. These Conventions naturally called for far- 
reaching changes in national legislation, and on this account 
at the date of the outbreak of the Second World War, only a 
few States had ratified the instruments. 
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Such progress as the League made towards establishing the 
principle of world-wide freedom of fluvial navigation was 
abruptly arrested by the impact of the Second World War. 
But e\en before this disastrous interruption, it was noticeable 
that ratifications of the Conventions on this subject promoted 
by the League, were lagging very badly. It became plain 
that the ideal of general freedom of passage along all rivers 
would only be realised if all interested States were prepared 
to accept and actually to apply agreements providing for it. 
Mere lip-service to this ideal at international Conferences fell 
far short of what was required. 

The subject of international rivers seems one that is eminently 
suitable for consideration by the United Nations International 
Law Commission. 

Territorial Waters (Including the Maritime Belt) 

State territory includes what are known as proprietary 
waters, for example, ports, harbours, roadsteads, and: closed-in 
bays and gulfs. 

By long-standing custom, it also comprises a belt of coastal 
waters to a width of at least three miles, usually and according 
to the greater weight of opinion measured from the low-water 
mark. 1 Over this belt, the littoral State has sovereignty as 
complete as over its own territory. 

The attribution of this maritime belt to the littoral State was 
conditioned by rational and historical considerations. 
Originally, several maritime States had asserted rights of 
appropriation and ownership of portions of the open sea, but 
because no single State could ever effectively occupy large 
stretches of the ocean, these extensive claims were gradually 
whittled down until finally the only parts of the open sea over 
which a State was recognised to have sovereignty were such 
coastal waters as were necessary to that State’s safety or which 
it had power to dominate. The principle of sovereignty over 
the maritime belt thus .developed .contemporaneously and 
coextensively with the doctrine of the freedom of the seas. 

1 As to the use of the “ double-radius rule ” for determining the base-line 
along an irregular coastline, see Smith, The Law and Custom of the Sea (1948), 
at pp. 5-8. 
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By the beginning of the eighteenth century, the principle had 
completely established itself. It was in or about this period 
that Bynkershoek, 1 published his work, De dominio maris 
dissertatio (Essay on Sovereignty over the Sea), in which he 
adopted the rule that the littoral State could dominate only 
such width of coastal waters as lay within range of cannon 
shot from shore batteries:—“ Terrae potestas finitur ubi finitur 
armorum vis ” (territorial sovereignty extends as far as the 
power of arms carries). 

Bynkershoek was the first jurist to enunciate the cannon-shot 
rule in these terms, although the rule was already well-known 
and invoked in practice before the publication of his book. 
It seems that prior to Bynkershoek the cannon-shot rule was 
used for the more limited purpose of defining neutral waters in 
which hostilities were not to take place, or the right of pro¬ 
tection of vessels in coastal fortress zones. 2 But Bynkershoek’s 
general statement was widely adopted by later eighteenth 
century writers on international law. 

At a subsequent stage, an attempt was made to express the 
cannon-shot range as a definite figure in miles. Two Italian 
writers at the end of the eighteenth century, Galiani and 
Azani, adopted a figure of three miles from the shore as “ the 
greatest distance to which the force of gunpowder could carry 
a ball or bomb” out to sea, while a German writer, von 
Martens, of the same period, expressed a somewhat hesitant 
opinion in favour of a similar distance from the shore. It 
may well be, however, that the three-mile limit had an 
independent historical origin, and that its blending with the 
cannon-shot rule was a pure historical accident. 

In the nineteenth century, the three-mile limit received 
widespread adoption by the jurists, as well as by the Courts, 
and in the practice of States. Thus, in the case of The Anna , 3 
Lord Stowell said:— 


1 See above, p. 10. 

*See Walker, British Year Book of International Law, 1945, at pp. 210 
et seq. 

*(1805), 5 Ch. Rob. 373. 
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“ We all know that the rule of law on this subject is ' 'errae 
do>mnwm fimtur ubi fimtur armorum \is', and since the intro¬ 
duction of fire-arms, that distance has usually been recognised 
to be about three miles from the shore 

In particular, the three-mile rule was recognised in international 
practice by an Anglo-American fishing treaty of 1818. Great 
Britain had, by then, become a firm protagonist of the three- 
mile limit, and sought as far as possible, by treaty or otherwise, 
to deny claims by other States to sovereignty over a greater 
range. The reason for this British policy was that Great 
Britain had become the leading maritime Pow er in the world, 
and was concerned to resist any extensions of territorial waters 
which would reduce the area open to British maritime domina¬ 
tion. There was the additional consideration that a restriction 
of the maritime belt to three miles made available for the 
important British fishing industry a greater area of open sea 
fisheries than if the belt were extended beyond the three miles. 

At the present time, Great Britain and the Dominions, the 
United States, and many other Powers firmly uphold a three- 
mile limit, but there are several States which claim a belt of 
greater width, notably Norway, Sweden, Spain, and Portugal. 
In these circumstances, the three-mile limit can hardly be 
described as a general rule of international law. According 
to one writer 1 :— 

“ The most that can be asserted with respect to the three 
miles is that a particular custom exists which binds only a 
given group of States, while the other States, in the absence of 
an obligatory international rule, remain free to determine the 
limit of their own territorial sea in an autonomous manner 

On the other hand, the three-mile rule is so universally accepted 
as a minimum that one may safely postulate a customary rule 
of international law that the recognised minimum breadth of 
the maritime belt is three miles. However, as a maximum the 
three-mile rule ‘is not generally recognised. The Hague 
Codification Conference of 1930, which considered the subject 
of territorial waters, arrived at no "definite agreement on the 
breadth of the belt, because of firm opposition to the three-mile 
limit from States such as Norway, Sweden, etc., which claimed 


1 Fedozzi, Trattato di diritto internazionale (2nd Edition, 1933), pp. 368-369. 
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a voider limit, and because of the policies of States such as 
France which professed the doctrine of contiguous zones . 1 2 
In the result, the three-mile limit which previously had been 
confidently suggested as a general rule of international law 
emerged, to quote Professor Gidel,' as “ the chief victim ” of 
the Conference, as an “ idol dethroned and not restored ”. 

Although today the old cannon-shot rule has fallen into 
desuetude, particularly in view of the very extensive range of 
modern artillery, the three-mile rule, which was originally 
based on gun-fire range, none the less continues to receive the 
firm support of the majority of States. Reasons of policy 
dictate the adherence by these States to the three-mile limit, 
as in the case of Great Britain, which being a great maritime 
State is, as mentioned above, in a more favourable position if 
territorial waters are restricted as much as possible. In its 
memorandum on the subject to the League of Nations 
Codification Committee, the British Government expressly 
stated that it did “ not admit and had always protested against 
the claim of any foreign State to exercise sovereignty over a 
greater breadth of territorial waters than three miles ”. 

Although the maritime belt is under the absolute sovereignty 
of the littoral State, it is a recognised principle of customary 
international law that merchant ships in time of peace have 
the right of “ inoffensive ” passage through coastal waters. 
But the essence of the right being that it is innocent, vessels 
cannot claim to transport through the maritime belt persons or 
goods whose presence there would be prejudicial to the safety, 
good order, or revenue of the littoral State. The right of 
inoffensive navigation naturally flows from the freedom of the 
open seas, which to that extent has historically qualified the 
littoral State’s absolute dominion over the maritime belt. 

Such right of passage is not, as a general rule, extended to 
warships of foreign States, although as a matter of usage they 
are in time of peace permitted freely to navigate through 
coastal waters. Moreover, as is clearly recognised by the 
International Court of Justice in the Corfu Channel Case 


1 See as to “ contiguous zones ”, below, pp. 146-147. 

2 Gidel, Le droit international public de la mer, Vol. 3 (1934), p. 151. 
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(1949), warships are in time of peace entitled to a right of 
inoffensi\e passage through such parts of the territorial waters 
as form an international highway, and cannot be prohibited 
from exercising this right. 

Certain States adhere to the doctrine of contiguous zones, 
according to which:— (a) there is no uniform breadth of 
territorial waters for all purposes, but (b) there are zones 
extending at various distances from the shore in which certain 
rights, privileges, or jurisdictional powers are reserved to the 
littoral State. For example, France recognises several such 
zones, including a fishery belt reserved exclusively for French 
subjects at three miles’ distance from the shore, a neutrality 
belt at six miles’ distance, and a belt at a similar distance 
within which foreign warships are not permitted to moor. 
The doctrine of contiguous zones appears to have been first 
enunciated by a noted French jurist 1 at a meeting of the 
Institute of International Law in 1891. 

Carried to its logical conclusion, even by a few States only, 
the doctrine would virtually make nonsense of the theory of 
the maritime belt. For this reason, Great Britain has never 
admitted, and has always objected to, claims of jurisdiction or 
control in contiguous zones. 2 None the less, in its Memo¬ 
randum to the League of Nations Codification Committee, 
the British Government conceded that a State might be in a 
position where, owing to peculiar local circumstances, it would 
be prejudiced if it could not exercise jurisdiction over foreign 
vessels in a zone adjacent to the maritime belt, and in such a 
case, according to the British submissions, the proper 
procedure is that the littoral State should negotiate a treaty 
with the foreign State or States concerned, permitting the 
exercise of such rights of control. 

The contiguous zone doctrine has been particularly pressed 
by States which desired to protect their coastal fisheries by 
exercising control over fishing vessels outside the recognised 

1 M. Louis Renault. See Riesenfeld, The Protection of Coastal Fisheiies 
under International Law (1942), at p. 105. 

2 Smith, Great Britain and the Law of Nations (1935), Vol. II, at p. 143, 
points out that historically, according to the records of British practice in this 
regard, Great Britain’s opposition to claims over a belt wider than the three- 
mile limit was by no means so resolute as is believed. 
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maritime belt. By reason of local conditions, coastal fisheries 
might be irretrievably depleted by unrestricted fishing unless 
the littoral State could take administrative action against such 
\essels fishing outside the maritime belt. Even Great Britain 
has laid claim to certain fisheries beyond the three-mile l im it, 
although perhaps this is a very special case. These are the 
sedentary fisheries of oysters, beches-de-mer , etc., on the sea 
bottom outside the three-mile limit. The British claim in 
this connection is based partly on the fact that such fisheries 
are open to “ occupation and property ”, and partly on the 
ground that the freedom of the seas does not extend to the 
sea bed. Then there is the recent claim of the United States 
by Presidential proclamation in 1945 to establish fishery 
conservation zones in areas contiguous to the American 
coast without affecting the character of the waters concerned 
as high seas, or the right of free navigation. This goes very 
close to a contiguous zone doctrine. 

From the absolute sovereignty of the littoral State over the 
maritime belt flow two plenary rights of immense importance. 
In the first place, the littoral State may reserve fisheries in the 
maritime belt exclusively for its own subjects. As a rule, the 
subjects of foreign States acquire fishery rights in such waters 
only where the littoral State has signed with the foreign State 
concerned a treaty permitting this. Secondly, the littoral 
State may if it so desires also reserve cabotage for its own 
subjects in coastal waters and exclude foreign vessels from 
this privilege. Cabotage in its modem sense means intercourse 
by sea between any two ports of the same country whether 
on the same coasts or different coasts provided that the different 
coasts are all of them the coasts of one and the same country. 

As to the surface and subsoil of the sea bed of the maritime 
belt, these belong absolutely to the littoral State. On the 
same principle, the superincumbent air space is also under that 
State’s sovereignty. 

Straits 

The rules as to the maritime belt considered above are 
partially applicable to straits. 
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At the outset, it is clear that all straits which are not more 
than six miles wide are territorial. The weight of opinion is in 
favour of the boundary between States on each side running 
through the middle of the straits. Controversy arises where 
the waters of straits are more than six miles wide. Some 
writers hold that such waters are territorial, others do not. 
It may be conceded that where the coasts belong to the same 
State, and the straits are less than six miles wide at each 
entrance, the internal waters should be regarded as territorial. 

Where the coasts belong to two or more States, and the 
total width of the straits exceeds six miles, the waters on 
each side up to three miles should be regarded as territorial. 

The rights enjoyed by non-littoral States in the maritime 
belt, e.g., the right of inoffensive navigation, apply also in the 
case of straits. 1 Certain straits are, however, subject to special 
local regulations, as for example the straits of the Bosphorus 
and the Dardanelles, connecting the Black Sea with the 
Mediterranean, for which a special regime was provided by the 
Montreux Straits Convention of 1936. This Convention 
endeavoured to reconcile the interests of Turkey—the littoral 
State—with the rights of foreign maritime Powers. The 
general principle adopted by the Convention was to allow 
freedom of navigation to merchant vessels of all nations, 
whether in peace or in war, subject only to certain conditions 
and restrictions, and to the paramount right of Turkey to 
refuse a right of passage to merchant vessels of countries at 
war with it. There were also special provisions as to the 
passage of men-of-war, including limitations of tonnage at 
any one time, designed to safeguard the vital rights and interests 
of Turkey, and the security of the Black Sea Powers. 

Bays and Gulfs 

In the North Atlantic Coast Fisheries Arbitration (1910) the 
Permanent Court of Arbitration refused to accept the con¬ 
tention that the three-mile limit applicable to the open coasts 


1 Including the right of warships in time of peace to pass through such parts 
ol the straits as are an international highway, see decision of the International 
Court of Justice in the Corfu Channel Case (1949). 
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under the Anglo-American practice as to the maritime belt, 
should be strictly and systematically applied to bays. It 
added 

. Admittedly the geographical character of a bay con¬ 
tains conditions which concern the interests of the territorial 
sovereign to a more intimate and important extent than do 
those connected with the open coast. Thus conditions of 
national and territorial integrity, of defence, of commerce and 
of industry, are all vitally concerned with the control of the 
bays penetrating the national coast line . . .” 

The Hague Codification Conference of 1930 itself failed to 
reach agreement as to the delimitation of bays. 

The British practice is to regard the waters of bays with an 
entrance not more than six miles wide as internal or territorial, 
and to measure the maritime belt from a baseline joining the 
two headlands. Several authorities take the view that any 
moderately sized bay should be regarded as national territory 
and under certain fishery treaties, e.g., the Anglo-French and 
Anglo-Danish Fishery Conventions, a width of ten miles was 
taken as the test. Further there are certain bays called 
“ historical bays ” or more correctly “ historical waters ” in 
bays or gulfs, which have come to be regarded as national 
territory. The test in the latter case is whether the littoral 
State has over a long period treated a bay as part of its territory, 
and whether such claim to exercise dominion has been 
acquiesced in by other States. This test was applied in Direct 
United States Cable Co. v. Anglo-American Telegraph Co., 1 
where it was held that the Bay of Conception having an entrance 
twenty miles wide was part of the territory of Newfoundland, 
on the ground that an unequivocal assertion of sovereignty by 
Great Britain early in the nineteenth century had remained 
unquestioned for over fifty years. 

The British practice prefers to regard the waters of most 
well-known English bays and gulfs as internal or territorial. 
In view of this, great surprise was occasioned in the case of 
The Fagernes , 2 when the Attorney-General of Great Britain 
stated that the Crown did not claim a point seven and a half 
miles from the coast in the Bristol Channel as within its 

1 (1877), 2 App. Cas. 394. 


2 [1927] P.311. 
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jurisdiction. Perhaps, the explanation was one of policy—the 
British Government did not wish to derogate from its general 
adherence to the three-mile rule for the limit of the maritime 
belt. 

The Continental Shelf 

Far-reaching issues have been raised in recent years by 
claims to exclusive control of the resources of what is called 
the “ Continental Shelf ”, claims which were foreshadowed as 
early as 1916. 1 The main object of these claims is to reserve 
to the littoral State such oil as may lie in the Continental 
Shelf, although they are expressed in terms sufficient to 
cover all minerals. By the Continental Shelf the oil world 
generally means the subsoil of the sea up to a water depth 
of 600 feet. 

In September, 1945, the President of the United States by 
Proclamation claimed an exclusive right to control the resources 
of the Continental Shelf contiguous to the American Coast. 
This claim was expressly stated not to affect the character of 
the waters above as high seas, or the right of free navigation in 
these waters. Moreover, it was declared that where the 
Continental Shelf extended to or was shared with an adjacent 
State, the boundary should be determined on “ equitable 
principles ” (cf. the Treaty of 1942 between Great Britain and 
Venezuela dividing the sea bed and subsoil of the submarine 
areas of the Gulf of Paria outside territorial waters). The 
claim was expressly communicated to a number of States 
interested, who apparently raised no objection. The United 
States Proclamation was followed by certain declarations of 
other States (e.g., of Mexico in October, 1945, of Argentina 
in October, 1946, and of Chile in June, 1947) which go much 
further inasmuch as they express or import claims to sovereignty 
and ownership over the sea bed, as well as over the waters 
covering the Continental Shelf. Naturally, such claims 
involve an extension of jurisdiction or sovereignty beyond 


1 See American Journal of International Law (1948), Vol. 42, at pp. 849 
et seg. See generally on the subject Vallat, British Year Book of International 
Law, 1946, at pp. 333 et seq ., and Borchard, American Journal of International 
Law (1946), Vol. 40, at pp. 53 et seq. 
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territorial waters, even far beyond the width of contiguous 
zones. Owing to the magnitude of the areas of the Continental 
Shelf, there is little analogy between these claims and claims to 
control limited areas of the sea bed for pearl, oyster, and other 
sedentary fisheries. These more limited claims rest on the 
occupation of the sea bed as a res nullius, a doctrine which can 
hardly apply to large areas like the Continental Shelf unless 
sixteenth century claims to ownership of “ closed ” portions 
of the sea are to be revived. 

Then there is the aspect of interference with navigation 
through the erection of installations for pumping oil. In 
areas of the open sea where there is little maritime traffic, 
there should be no difficulty, but there are cases of waters 
above the Continental Shelf where shipping is in constant 
movement (e.g., the North and Baltic Seas). In some cases, 
claims to the Continental Shelf may be reasonable, e.g., where 
the submarine resources of the sea bed form an extension of 
mineral deposits beneath the territory of the littoral State. 
If, however, conflicts of jurisdiction are to arise, it would be 
preferable if the whole subject were dealt with by general or 
regional arrangements between the interested States, instead of 
by unilateral State declarations. 

Canals 

Canals which are inland waterways are part of the territory 
of the territorial States through which they pass, and by 
analogy are subject to the rules as to rivers. 

As to interoceanic canals, special treaty rules are or have 
been applicable to the Suez, Panama and Kiel Canals. The 
Suez Canal was neutralised and demilitarised by the Con¬ 
vention of Constantinople of 1888, under which it was to be 
freely open in time of peace as well as of war to merchant 
vessels and warships of all nations. It was not to be blockaded, 
and in time of war no act of hostility was to be allowed either 
in the canal itself or within three sea miles from its ports. 
These provisions could not, and did not in practice preclude a 
strong naval power, such as Great Britain, in time of war, from 
blocking access for enemy vessels to the Canal beyond the 
limit of three sea miles. Men-of-war were to pass through the 
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canal without dela>. not staving longer than 24 hours in Port 
Said and Suez. Troops, munitions, and other war material 
v. ere not to be shipped or unshipped inside the Canal or in its 
harbours, and no permanent fortifications were allowed in it, 
nor the stationing of men-of-war. The Comention was not 
respected b> German} and Italy during the Second World War 
inasmuch as the} repeatedly made air attacks on the Canal. 

The Panama Canal comes under the operation of the Hay- 
Pauncefote Treat} of 1901 between the United States and 
Great Britain, and the Comentions with Panama of 1903 and 
1906. The Hay-Pauncefote Treaty of 1901 contained an 
Article providing that “ the Canal shall be free and open to the 
vessels of commerce and of war of all nations observing these 
Rules, on terms of entire equality”. Although, strictly 
speaking, binding onl> as between the contracting States, this 
Article has been applied in practice by the United States to the 
vessels of all maritime nations. As in the case of the Suez 
Canal, it was provided by the Hay-Pauncefote Treaty that the 
Panama Canal should not be blockaded nor any act of hostility 
committed within it. In practice the treaty arrangements for 
neutralisation did not prevent the United States taking the 
necessary protective measures for the security of the Panama 
Canal zone. 

The Kiel Canal was made freely open to the merchant 
vessels and men-of-vvar of all nations under the Treaty of 
Versailles of 1919, but these Articles were denounced by 
Germany in 1936. No doubt freedom of passage will be 
restored under the peace treaty, when it is made, with Germany. 
In the Wimbledon Case, 1 the Permanent Court of International 
Justice held in respect of the Kiel Canal, and applying the 
precedents of the Suez and Panama Canals, that the passage of a 
belligerent warship through an interoceanic canal would not 
compromise the neutrality of the riparian State. 

3—Servitudes 

Under present practice, an international servitude may be 
defined as an exceptional restriction imposed by treaty on the 
territorial sovereignty of a particular State whereby the territory 
Pub. P.C.I.J. (1923), Series A, No. 1, at pp. 25,28. 
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of that State is put under conditions or restrictions serving the 
interests of another State. A well-known example is the 
condition that the frontier town of Huningen in Alsace should 
in the interests of the Swiss Canton of Basle never be fortified. 

Senitudes must be rights in rem , that is attached to the 
territor) under restriction, and involving something to be done 
or something that the State bound by the servitude must 
refrain from doing on that territory, e.g., fishery rights in the 
maritime belt, the right to build a railway through a territory, 
the use of ports, rivers, and aerodromes, etc. Since the right 
is one in rem , it follows that the servitude remains in force 
whatever happens to the territory of the State bound by the 
servitude; e.g., if it be annexed or merged in another State. 

So far as Government practice is concerned, the doctrine of 
international servitudes is relatively modern. In the North 
Atlantic Coast Fisheries Arbitration (1910), the Permanent 
Court of Arbitration stated that there was no evidence that 
the doctrine was one with which either American or British 
statesmen were conversant in 1818. 

Servitudes were, however, frequently referred to in books 
by writers on international law acquainted with the Roman 
and Civil Law. In the late nineteenth and early twentieth 
century, there was some evidence that Government advisers 
were becoming more familiar with the notion, and in 1910 
in the North Atlantic Coast Fisheries Arbitration the argument 
was advanced that certain fishery rights granted to the United 
States by Great Britain constituted a servitude, but the 
Permanent Court of Arbitration refused to agree with this 
contention. 

In a later case before the Permanent Court of International 
Justice, namely The Wimbledon (1923), 1 it was claimed that 
the right of passage through the Kiel Canal was a State 
servitude, but the majority of the Court did not accept this 
contention, although it found favour with Judge Schucking. 

Initially, the doctrine of international servitudes was im¬ 
ported from the private law, and many authorities are of 
opinion that its translation to the international field has not 


x Pub. P.C.IJ. (1923), Series A, No. 1. 
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been a success. There are strong grounds for suggesting that 
the doctrine is not really a necessary one, and that international 
law can quite well dispense with its application. This view 
is at least supported by the rejection in the two cases just 
mentioned of particular claims to servitudes. 

In this connection, the following comment by Lauterpacht 
is in point 1 :— 

“Of all attempts to apply to relations between States 
conceptions taken from private law, none has caused more 
confusion or has brought the recourse to analogy into more 
disrepute than the efforts made to introduce the conception 
of servitudes into international public law ”. 

1 Lauterpacht, Pmate Law Sources and Analogies of International Law 
(1927), at p. 119 
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JURISDICTION 
1— General Observations 

The practice to the exercise by States of jurisdiction over 
persons, property, or acts or events varies for each State, 
and these variations are due to historical and geographical 
factors which are likely to play a less important role in the 
future when countries become more knit together. For 
example, the Anglo-American group of States pay allegiance to 
the territorial principle of jurisdiction, according to which each 
State may exercise jurisdiction over property and persons in, or 
acts occurring within, its territory. This preferential attach¬ 
ment to the territorial theory springs from the circumstance that 
in the territories under Anglo-American dominion sea frontiers 
predominate, and the free or unrestricted movement of 
individuals or of property to or from other countries did not 
in the past occur so readily or frequently as between States 
bounded for the most part by land frontiers. On the other 
hand, the European States take a much broader view of the 
extent of their jurisdiction precisely because the Continent is a 
network of land or river frontiers, and acts or transactions of 
an international character have been more frequent owing to 
the rapidity and facility of movement across the frontiers 
between these countries. 

Historically, it was not often that Anglo-American Courts 
were called upon to exercise jurisdiction wider than the 
territorial jurisdiction, but with the increasing speed of modern 
communications this is not likely to remain a permanent 
condition. Already, as we shall see, recent international 
legislation which binds both the United States and Great 
Britain provides that these and other signatory States shall 
exercise jurisdiction more extensive than the territorial. 

International law sets little or no limitation on the jurisdiction 
which a particular State may arrogate to itself. It would 
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appear to follow from the much discussed Lotus Case (1927), 1 
decided by the Permanent Court of International Justice, that 
there is no restriction on the exercise of jurisdiction by any State 
unless that restriction can be shown by the most conclusive 
evidence to exist as a principle of international law. In that 
case the Permanent Court did not accept the French thesis— 
France being one of the parties—that a claim to jurisdiction 
by a State must be shown to be justified by international law 
and practice. In the Court’s opinion, the onus lay on the 
State claiming that such exercise of jurisdiction was unjustified, 
to show that it was prohibited by international law. 

There is one practical limitation on the exercise of wide 
jurisdiction by a particular State. To quote a distinguished 
Judge, 2 “no State attempts to exercise a jurisdiction over 
matters, persons or things with which it has absolutely no 
concern”. As generally persons or things actually in the 
territory of a State and under its sovereignty must affect 
that State, it will be found that the territorial basis of juris¬ 
diction is the normal working rule. 

2.—'Territorial Jurisdiction 

The exercise of jurisdiction by a State over property, persons, 
acts or events occurring within its territory is clearly conceded 
by international law to all members of the society of States. 
The principle has been well put by Lord Macmillan 3 :— 

> “ It is an essential attribute of the sovereignty of this realm, 

as of all sovereign independent States, that it should possess 
jurisdiction over all persons and things within its territorial 
limits and in all causes civil and criminal arising within these 
limits 

As mentioned above, this territorial principle of jurisdiction 
is the one from which the Anglo-American countries shrink 
from departing. They maintain further that this jurisdiction 
is exclusive, although they concede minor exceptions to this 
principle. 

1 Pub. P.C.I.J. (1927), Senes A, No. 10. ” 

4 Mr. Justice H. V. Evatt in 49 Commonwealth Law Reports (1933), at 
p. 239. 

3 Campania Naviera Vascongado v. Cristina S.S., [1938] A.C. 485, at pp. 
496-7. 
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According to the British practice, the mere physical presence 
of any person or thing within the territory is sufficient to 
attract jurisdiction without the necessity for either domicile 
or residence. 1 Furthermore, the legislature is presumed to 
intend that its legislation shall be restricted in its application 
to persons, property and events in the territory over which it 
has territorial jurisdiction, unless a contrary intention appears, 
and statutes are construed with reference to this presumed 
intention. 2 A simil ar rule of construction is applied in the 
United States. 3 

For the purposes of territorial jurisdiction, besides actual 
territory, it has been customary to assimilate the following to 
State territory:— 

(a) The maritime belt. 

(b) A ship bearing the national flag of the State wishing 
to exercise jurisdiction. 

(c) Ports. 

(a) The maritime belt.— As mentioned in the preceding 
chapter, vessels of non-littoral States have a right of inoffensive 
passage through the waters of the maritime belt. There was 
formerly some doubt whether such vessels which were merely 
in transit through foreign territorial waters were subject for 
all purposes to the jurisdiction of the littoral State. In R. v. 
Keyn {The Franconia ) 4 it was held that an English Criminal 
Court had in the absence of a Statute no jurisdiction over a 
crime committed by a foreigner on a foreign vessel less than 
three miles from the coast. This decision astounded many 
English legal authorities, and was nullified by the enactment 
of the Territorial Waters Jurisdiction Act, 1878, giving the 
Courts jurisdiction over offences committed within the maritime 
belt, which was defined as three miles from the shore. 
According to the Act, however, a foreigner was only to be 
prosecuted by leave of the Secretary of State. 


1 Bank of Toronto v. Lambe (1887), 12 App. Cas. 575, at p. 584. 

2 Blackwood v. R. (1882), 8 App. Cas. 82, at p 98 ; MacLeod v A.-G. for 
New South Wales, [1891] A.C. 455. 

8 U.S. v. Bowman (1922), 260 U.S. 94. 

* (1876), 2 Ex. D. 63. 
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According to the apparent agreement of most States at the 
Hague Codification Conference, 1930, 1 it is possible to la\ 
down certain principles as to the exercise of jurisdiction in the 
maritime belt. Generali), the coastal State is to put no 
obstacles in the nay of foreign vessels in inoffensive passage. 
Such right of passage is only granted if “ inoffensive ”; there¬ 
fore, the coastal State may take all necessary steps to protect 
itself aeainst any act prejudicial to its security, public policy, 
or fiscal interests. Moreover, foreign vessels exercising a right 
of passage are to comply with the laws and regulations enacted 
by the coastal State in conformity with international usage 
such as those for ensuring the safety of maritime traffic, or 
for protecting coastal w aters against pollution, or for protecting 
the products of coastal waters. 

In the Final Act of the Hague Codification Conference, 
1930, certain rules were laid down as to the exercise by the 
littoral State of criminal and civil process. These rules, which 
were contained in Articles 8 and 9 respectively, would seem 
to merit wider application, although it should be stressed that 
their inclusion in the Final Act did not mean that they were 
universally accepted. 

“ Article 8. 

A coastal State may not take any steps on board a foreign 
vessel passing through the territorial sea to arrest any person 
or to conduct any investigation by reason of any crime 
committed on board the vessel during its passage, save only 
in the following cases:— 

(1) if the consequences of the crime extend beyond the 
vessel; or 

(2) if the crime is of a kind to disturb the peace of the 
country or the good order of the territorial sea; or 

(3) if the assistance of the local authorities has been 
requested by the captain of the vessel or by the consul 
of the country whose flag the vessel flies. 

u Article 9. 

A coastal State may not arrest nor divert a foreign vessel 
passing through the territorial sea for the purpose of exercising 
civil jurisdiction in relation to a person on board the vessel. 
A coastal State may not levy execution against, or arrest the 
vessel for the purpose of any civil proceedings save only in 

1 See, e.g., the Final Act drawn up by the Conference. 
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respect of obligations or liabilities incurred by the vessel itself 
:n the course of or for the purpose of its \oyage through the 
waters of the coastal State 

(b) ’’Floating island”.—A ship bearing the national flag 
of the State is for purposes of jurisdiction treated as if it were 
territor} of that State, on the principle that it is \irtually a 
“floating island ”. 1 This rule applies whether the flag-ship 
is on the high seas or within foreign territorial waters. The 
“floating island” metaphor was, however, criticised in a 
recent Erglish decision, R. v. Gordon-Finh) son, Ex parte An 
Officer ; 2 there the Court pointed out that a ship is not part 
of the territor) of the flag State but jurisdiction may be exercised 
o\er the ship tv that State in the same way as over its own 
territor). A leading writer J on international law' has also 
severe!) condemned the “ floating island ” theory and the 
principle of the territoriality of vessels on the high seas. 

(c) Ports.—A port is part of inland waters, and therefore is 
as fully portion of State territory as the land itself. Neverthe¬ 
less, ships of other States are subject to a special regime in 
port which has grown from usage, and varies according to the 
practice of the State to which the port belongs. 

The general rule is that a merchant vessel enters the port of 
a foreign State subject to the local jurisdiction. The deroga¬ 
tions from this rule depend on the practice followed by each 
State. There is, however, an important exception which 
belongs to the field of customary international law, namely, 
that a vessel in distress has a right to seek shelter in a foreign 
port, and on account of the circumstances of its entry is 
considered immune from local jurisdiction, subject perhaps 
to the limitation that no deliberate breaches of local municipal 
law are committed while it is in port. On the other hand, 
some authorities concede only a qualified immunity to such 
vessels. 

1 See R Anderson (1868), L.R. 1 C C R. 161; 11 Cox, C C. 198. The 
rule vas also applied in the decision of the Permanent Court of International 
Justice in The Lotus, Pub P.C.l.J. (1927), Senes A, No. 10, and in the decision 
of an international aibitral tribunal in The Costa Rica Packet. 

2 [19J-1] 1 K.B. 171. Cf. American decision in Cimatd S.S. Co. v. Mellon 
(1923i, 262 U.S. 100, at p. 123. 

3 Hall; see his International Law (8th Edition), pp. 301-304. 
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As we shall see below, 1 public vessels are subject to special 
rules of jurisdiction and their status in port is considered in 
connection with these rules. 

Where offences or misdemeanours are committed on board 
vessels berthed in foreign ports, jurisdiction depends on the 
practice follow ed by the territorial State of the port concerned. 

According to the British practice, foreign merchant vessels 
in British ports and British merchant vessels in foreign ports 
are subject to the complete jurisdiction and police regulations 
of the State of the port. 2 But in criminal matters, it is not usual 
for British authorities to intervene and enforce the local 
jurisdiction unless their assistance is invoked by or on behalf 
of the local representative—for example, a consul—of the 
flag State of the vessel, or those in control of the vessel, or 
unless the peace or good order of the port is likely to be 
affected. British practice maintains that in each case it is 
for the authorities of the territorial State to judge whether or 
not to intervene. 

The United States practice draws a distinction between:— 
(a) matters relating to the internal order and discipline of the 
vessel in port, and affecting solely the ship and its crew and 
passengers, e.g., disputes between masters and seamen, petty 
misdemeanours committed by members of the crew; ( b ) 
matters of such a character as to disturb public order and peace 
on shore, or not concerning a member of the crew. It is 
conceded that, as a matter of “ comity ” and on grounds of 
expediency and convenience, the jurisdiction over matters of 
class (a) should be exercised by the authorities of the flag 
State of the vessel, such as consuls. Frequently, treaties 
concluded by the United States with foreign Powers provide 
expressly for the exercise of jurisdiction over such matters 
by consuls or other representatives of the flag State. As to 
matters of class (b), the United States concedes, and treaties 
concluded by it often provide, that these should be dealt with 
by the Courts of the territorial State of the port. In Wildenhus * 
Case* the United States Supreme Court ruled that if an offence 

1 See below, p. 177? 

2 See Smith, Great Britain and the Law of Nations (1935), Vol. II, pp. 253-4. 

* (1887), 120 U.S. 1. 
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were so serious that it would arouse public interest on shore 
if it became known there, or if it were liable to severe punish¬ 
ment b> most civilised States, then it would fall under class (6). 
On this account, it was held that the stabbing and killing of 
one Belgian seaman by another on board a Belgian ship in 
an American port was subject to local prosecution, and 
justified the exclusion from jurisdiction over the offence of the 
Belgian consul. 

The French practice is somewhat similar to that of the 
United States, though perhaps there are some fine shades of 
distinction. This likewise divides the subject into two cate¬ 
gories, matters of internal discipline or internal economy of 
the vessel, and matters affecting the peace, dignity or interest 
of the port where the vessel is berthed. As to the former, the 
French view is that though clearly entitled in law to exercise 
jurisdiction, the local authorities ought not on grounds of 
comity to do so, and as regards the latter that the local 
authorities are exclusively entitled to jurisdiction. 

The differences between the various State practices are far 
more a question of form than of substance, and it would 
appear possible by international agreement to bridge these 
artificial gaps. Already a step in this direction was taken by 
the League of Nations when in 1923 it sponsored the conclusion 
of a Convention and Statute on the International Regime of 
Maritime Ports. This Convention, in force between more than 
twenty States, including Great Britain, provided that vessels 
of the States parties were to enjoy equality of treatment in, 
and freedom of access to, sea ports under their sovereignty or 
authority. The subject of ports was also incidentally raised 
during the preparatory work for the Hague Codification 
Conference of 1930, but no concrete agreement on the subject 
emerged. 

Technical Extensions of the Territorial Jurisdiction 

Apart from the assimilation to territory of the maritime 
belt, of ships at sea, and of ports, certain technical extensions 
of the principle of territorial jurisdiction became necessary in 
order to justify action taken by States in cases where one or 
more constituent elements of an act or offence took place 
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outside their territory. These extensions were occasioned by 
the increasing facilities for speedy international communication 
and transport, leading to the commission of crimes in one 
State which were engineered or prepared in another State. 
Some States in whose territory such ancillary acts took place, 
declined to prosecute or punish the offenders responsible on 
the ground that as the acts were accessory to a principal offence 
committed elsewhere, the territorial jurisdiction did not apply. 
But several States met the new conditions by technically 
extending the territorial jurisdiction:— 

(a) Applying the subjective territorial principle, these States 
arrogated to themselves a jurisdiction to prosecute and punish 
crimes commenced within their territory, but completed or 
consummated in the territory of another State. Although 
this principle was not so generally adopted by States as to 
amount to a general rule of the law of nations, particular 
applications of it did become a part of international law as a 
result of the provisions of two important international 
Conventions, the Geneva Convention for the Suppression of 
Counterfeiting Currency (1929), and the Geneva Convention 
for the Suppression of the Illicit Drug Traffic (1936). Under 
these Conventions, the States parties bound themselves to 
punish, if taking place within their territory, conspiracies to 
commit and intentional participation in the commission of 
counterfeiting and drug traffic offences wherever the final act 
of commission took place, as also attempts to commit and 
acts preparatory to the commission of such offences, and in 
addition agreed to treat certain specific acts as distinct offences 
and not to consider them as accessory to principal offences 
committed elsewhere (in which case these specific acts would 
not have been punishable by the State in whose territory they 
took place). An example showing how this principle was 
applied in State legislation as to drug offences is furnished 
by Section 13 (1) ( d ) of the British Dangerous Drugs Act, 
1920, which reads:— 

“ Any person . . . who in Great Britain aids, abets, counsels 
or procures the commission in any place outside Great Britain 
of any offence punishable under the provisions of any corres¬ 
ponding law in force in that place, or does any act preparatory 
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to, or in furtherance of, any act which if committed in Great 
Britain would constitute an offence against this Act, shall be 
guilty of an offence against this Act 

(b) Pursuant to the objective territorial principle, certain 
States applied their territorial jurisdiction to offences com¬ 
menced in another State, but(i) consummated or completed 
within their territory, or (ii) producing harmful consequences 
to the social order inside their territory. The objective 
territorial theory has been defined by Professor Hyde as 
follows 

“ The setting in motion outside of a State of a force which 
produces as a direct consequence an injurious effect therein 
justifies the territorial sovereign in prosecuting the actor when 
he enters its domain ”. 

Illustrations of the theory were given in an official League of 
Nations report concerned with the criminal jurisdiction of 
States over offences committed outside their territory; 1 these 
were:— (a) a man firing a gun across a frontier and killing 
another man in a neighbouring State; ( b ) a man obtaining 
money by false pretences by means of a letter posted in Great 
Britain to a recipient in Germany. The fact that the offender 
was physically outside the territory of the State concerned 
when the offence was committed would not matter. 

The objective territorial principle was applied in the pro¬ 
visions of the two international Conventions just referred to, 
and has also been recognised in decisions of English and 
American Courts. 2 But the most outstanding example of its 
application has been the decision of the Permanent Court of 
International Justice in 1927 in the Lotus Case. 3 The facts in 
that case were shortly, that a French mail steamer, the Lotus, 
collided on the high seas with a Turkish collier, due allegedly to 
the gross negligence of the officer of the watch on board the 
Lotus, with the result that the collier sank and eight Turkish 

1 Report of Sub-Committee of Committee of Experts for the Progressive 
Codification of International Law (1926), on Criminal Competence of States 
in respect of Offences commenced outside their Territory. 

2 See, for example, R. v. Nillins (1884), 53 L.J.M.C. 157, R. v. Godfrey, 
1923] 1 K.B. 24, and Ford v. The United States (1927), 273 U.S. 593. 

3 Pub. P.C.I.J. (1927), Series A, No. 10. 
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nationals on board perished. The Turkish authorities insti¬ 
tuted proceedings against the officer of the watch, basing the 
claim to jurisdiction on the ground that the act of negligence 
on board the Lotus had produced effects on the Turkish 
collier, and thus according to the rule mentioned above, 1 on 
a portion of Turkish territory. By a majority decision, the 
Permanent Court held that the action of the Turkish authorities 
was not inconsistent with international law. The Court said:— 

“. . . The Courts of many countries, even of countries 
which have given their criminal legislation a strictly territorial 
character, interpret criminal law in the sense that offences, 
the authors of which at the moment of commission are in the 
territory of another State, are nevertheless to be regarded as 
having been committed in the national territory, if one of the 
constituent elements of the offence, and more especially its 
effects, have taken place there. French Courts have, in regard 
to a variety of situations, given decisions sanctioning this 
way of interpreting the territorial principle. Again, the Court 
does not know of any cases in which Governments have protested 
against the fact that the criminal law of some country contained 
a rule to this ejject or that the Courts of a country construed 
their criminal law in this sense 

Territorial Jurisdiction over Foreigners 

Territorial jurisdiction is conceded by international law as 
much over foreigners as over citizens of the territorial State. 
As Judge J. B. Moore pointed out in the Lotus Case, no 
presumption of immunity arises from the fact that the person 
against whom proceedings are taken is a foreigner; a foreigner 
can claim no exemption from the exercise of such jurisdiction 
except so far as he may be able to show either:—(i) that he 
is, by reason of some special immunity, not subject to the 
operation of the local law, or (ii) that the local law is not in 
conformity with international law. 

Territorial Jurisdiction over C rimin als 

Great Britain (by long tradition), the United States, and 
several other countries, adhere for the most part to a territorial 
theory of criminal competence. Indeed, the British theory, 


1 See above, p. 161. 
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which has been gradually modified as a result of international 
Comentions dealing with crimes of an international character, 
e.g., counterfeiting, drug trafficking, goes so far as to deny 
to States the right to assume over non-nationals a criminal 
jurisdiction which is not properly territorial. But the practice 
of most other States departs from an exclusive territorial 
theory. 

The territorial criminal jurisdiction is founded on various 
principles. Its normal justification is that, as a matter of 
convenience, crimes should be dealt with by the States whose 
social order is most closely affected, and in general this will 
be the State on whose territory the crimes are committed. 1 
Important considerations also are that the territorial State has 
the strongest interest, the greatest facilities, and the most 
powerful instruments for repressing crimes whether committed 
by subjects or citizens, or by aliens resident or domiciled within 
its territory. 2 

Although, as we have seen above, the territorial principle 
has been extended in several ways, it would appear from the 
Cutting Case (1887) 3 that such principle does not justify a 
State prosecuting a non-national temporarily within its territory 
for an alleged offence against its laws, committed abroad on a 
prior occasion. This case, which brought about a diplomatic 
contest between the United States and Mexico, concerned the 
following facts:—An American citizen called Cutting published 
in Texas an article which was alleged, according to Mexican 
law, to libel a Mexican citizen. While on a subsequent visit 
to Mexico, Cutting was arrested by the Mexican authorities 
on a charge concerning the alleged libel. The United States 
Government made strong representations to Mexico on behalf 
of Cutting, urging in particular that Cutting’s offence, if any, 
had not been consummated or completed in Mexico as the 
alleged libel was never circulated in that country, and that 


1 See Report of Sub-Committee of Committee of Experts for the Progressive 
Codification of International Law (1926), on Criminal Competence, etc., 
cited above, p. 165, n. 1. 

2 Harvard, Research on International Law (1935), Jurisdiction with respect 
to Crime, at pp. 483 et seq. 

3 Moore’s Digest of International Law (1906), Vol. II, p. 228. 
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therefore the Mexican authorities were not entitled to exercise 
jurisdiction. Subsequently on appeal the proceedings against 
Cutting fell through but in an extradition treaty concluded by 
the United States and Mexico two years later—in 1889— 
Mexico recognised implicitly the soundness of the American 
claims, inasmuch as it was agreed, subject to one or two 
exceptions, that neither party would “ assume jurisdiction in 
the punishment of crimes committed exclusively within the 
territory of the other 

Exemptions From and Restrictions Upon The Territorial Juris¬ 
diction 

Certain immunities from the territorial jurisdiction are by 
international law, and by municipal law, conferred on:— 

(a) Foreign States and Heads of foreign States. 

(b) Diplomatic representatives of foreign States. 

(c) Public ships of foreign States. 

(d) Armed forces of foreign States. 

(e) International institutions. 

(a) Foreign States and Heads of Foreign States 

The rule is that foreign States and Heads of foreign States 
may sue in the territorial Court, but cannot as a rule be sued 
there unless they voluntarily submit to the jurisdiction of that 
Court either ad hoc or generally by a treaty. As pointed out 
in Chapter 6, this immunity is dependent on recognition. 

The same principles apply to foreign States as to the 
Sovereigns of such States, but it is a curious fact that the rule 
of immunity used to be stated—as for example by Marshall, 
CJ., of the United States Supreme Court, in 1812 in the 
classical case of Schooner Exchange v. M’Faddon 1 —in terms 
which applied only to foreign Sovereigns. The explanation is 
that the idea of the State as a juristic personality, distinct from 
its Sovereign, is of recent origin only. Thus, as late as 1867, 
doubt existed in England whether a foreign State under a 
Republican form of government could sue in English Courts, 
although this right had always been conceded to foreign 
Sovereigns. 2 

1 7 Cranch 116. 

2 U.S-A. v. Wagner (1867), 2_Ch. App. 582. 
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Several principles have been suggested as the basis of this 
immunity 

(i) Par in parem non habet imperium. One sovereign power 
cannot exercise jurisdiction over another sovereign power, but 
only over inferiors. 

(ii) Reciprocity or comity. In return for a concession of 
immunity, other States or Sovereigns of such States make 
mutual concessions of immunity within their territory. 

(iii) The fact that in general the judgment of a municipal 
court cannot be enforced practically against a foreign State 
or Sovereign thereof, or that the attempt to do so would be 
regarded as an unfriendly act. 

(iv) An implication from the circumstances; the very fact 
that a State allows a foreign State to function within, or a 
foreign Sovereign to visit, its territory, signifies a concession 
of immunity, as no foreign State or foreign Sovereign could 
be supposed to enter on any other terms. One Judge has 
well described this as “ an implied obligation not to derogate 
from a grant ”. 1 

The rule of jurisdictional immunity of foreign States and 
foreign Heads of States has two branches(1) An immunity 
as to process of the Court. (2) An immunity with respect to 
property belonging to the foreign State or foreign Sovereign. 

Branch (1) may best be considered in the light of the British 
practice, which is similar in essentials to that followed by 
most other States. The English authorities lay it down that 
the Courts will not by their process “implead” a foreign 
State or foreign Sovereign; in other words, they will not, 
against its will, make it a party to legal proceedings whether 
the proceedings involve process against its personality or seek 
to recover from it specific property or damages. This test 
of “ impleading ”, as marking the dividing line between juris¬ 
diction and immunity, was applied in the case of the Cristina , 2 
where a writ in rem had been issued claiming possession of a 
vessel, the “ Cristina ”, which had been requisitioned by the 
Spanish Government. The Spanish Government appeared to 


Jordan, C.J., of the New South Wales Supreme Court, in Wright- v. 
Cantrell (1943), 44 S.R.N.S.W. 45, at pp. 52 et sea. 

o. M m m i in# ' r r ' 


2 [1938] A.C. 485. 
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the writ, but claimed to ha\ e it set aside on the ground that it 
“ impleaded ” a foreign Sovereign State. The case eventually 
went to the House of Lords, which ruled that such a writ 
“ impleads ” since it commands the defendants to appear or 
to let the judgment go by default, thus imposing a clear 
alternative of submitting to the jurisdiction or losing their 
possession of the ship and other rights. It was accordingly 
held that the writ and all subsequent proceedings should be 
set aside. 

This branch of the rule of immunity is so strict that process 
even indirectly “ impleading ” a foreign State or foreign 
Sovereign has been treated as to that extent bad. It was 
consistent with such strict application that British and American 
Courts should hold State-owned commercial ships to be 
immune from all territorial process. 1 

As to branch (2) of the rule of immunity, the Courts apply 
the principle that they will not by their process, whether the 
foreign State or foreign Sovereign is a party to the proceedings 
or not, allow the seizure or detention or judicial disposition of 
property which belongs to such State or Sovereign, or of which 
it is in possession or control. If the foreign State or foreign 
Sovereign has no title to the property alleged to be impleaded, 
it must at least have possession or control in order to claim 
immunity. Branch (2) was applied in the case mentioned 
above, the Cristina, in addition to branch (1), the House of 
Lords ruling that a writ in rem issued in Admiralty against a 
vessel in the control of a foreign Government for public 
purposes, imported process against the possessory rights of a 
foreign Sovereign. Lord Maugham pointed out 2 that the 
foreign State or foreign Sovereign would none the less have to 
prove its proprietary or possessory title before immunity 
could be claimed. 

The rule of immunity is not confined to proceedings in rem, 
for immunity can be claimed even if the proceedings are 
in personam but would if successful have the indirect effect of 

1 See below, pp. 180-181. 

8 [1938] A.C. 485, at pp. 516-7. Cf. Republic of Mexico v. Hoffman (1945), 
324 U.S. 30. 
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depriving the foreign State or foreign Sovereign of proprietary 
or possessory rights, or of any rights of control. 1 

In recent years when foreign States have engaged in a wide 
variety of commercial activities, the question has been raised 
whether a State has immunity from territorial jurisdiction in 
respect of acts relating to its trading affairs. The Courts of 
several countries, notably Italy and Belgium, have not refused 
to exercise jurisdiction in such cases. And in at least one 
American case, 2 it was ruled that a foreign trading corporation 
did not enjoy immunity merely because some of its stock was 
held by a foreign State, or because its commercial activities 
were regarded by the Government of that State as governmental 
or public. 

The immunity of a foreign State or foreign Sovereign from 
jurisdiction is not in all cases an absolute one, as sometimes, 
depending on the nature of the remedy sought, 3 there is no 
exemption from process. Thus the following proceedings 
appear to be exceptions to the rule of immunity:— 

'(i) Suits relating to the title to land within the territorial 
jurisdiction, not being land on which Legation premises are 
established. The principle which is applied here is that “ the 
integrity of the national jurisdiction as regards the soil of the 
State is a principle too vital to admit of qualification 
-■(if) A fund in Court (e.g., a trust fund) is being administered 
in which a foreign State or foreign Sovereign is interested. 

(iii) Representative actions such as debenture holders’ 
actions, where a foreign State or foreign Sovereign is a debenture 
holder. 

"(iv) The winding-up of a company in whose assets the 
foreign State or foreign Sovereign claims an interest. 

The immunity from process covers conduct by the foreign 
State or foreign Sovereign which is a breach of local municipal 
law. In such case, if the territorial State feels aggrieved by 
the breach of its laws, the only course open to it is to seek 


See Dollfus Mieg et Compagnie S.A. v. Bank of England, [1949] Ch. 369. 

2 United States v. Deutsches Kalisyndikat Gesellschaft (1929), 31 F. (2d) 199 

3 The Cristina, [1938] A.C. 485, at p. 494. 
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diplomatic redress. The immunity extends also in respect of 
personal acts such as a promise of marriage, and even if the 
foreign Sovereign is living incognito. 1 

As mentioned above, the immunity may be waived by express 
or implied consent. What amounts to an implied waiver 
depends on all the circumstances of the case, and the Courts 
have been extremely reluctant to infer a waiver of immunity. 
Thus it has been held that the following acts did not amount 
to a submission to jurisdiction:— 

(a) A submission to arbitration proceedings preceding 
action, or even a subsequent application to set aside these 
proceedings. 2 

(b) Living in the jurisdiction and entering into contracts 
there. 1 

(c) Seizure by the agents of a foreign State of a vessel 
within the jurisdiction. 3 

In this connection may be considered the matter of set-offs 
or counter-claims against a State which has begun suit in the 
Courts of the territorial State. The principle is that a foreign 
State suing as aforesaid submits itself to the ordinary incidents 
of the suit, so that a defendant may set up a set-off or counter¬ 
claim arising out of the same matter in dispute, or obtain 
against the plaintiff State an order for discovery or for security 
for costs. The justification of this principle is that if a foreign 
State or foreign Sovereign chooses voluntarily to litigate, it 
must abide by all the rules like any other litigant and ultimately 
take all the consequences of its decision to sue. The authorities 
draw a distinction between:— 

(1) Direct counter-claims, that is arising out of the facts 
or transactions on which the plaintiff State’s claim is based. 
Here, the Courts may exercise jurisdiction although it is 
suggested, particularly by the American authorities, that there 
is no jurisdiction if the counter-claim against the foreign 
State must take an affirmative form, for example, ordering the 


1 Mighell v. Johore (Sultan), [1894] 1 Q.B. 149. 

2 Duff Development Co. v. Kelantan Government, [1924] A.C. 797. 

2 The Cristina, [1938] A.C. 485. 
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State to pay moneys to the defendant if the counter-claim is 
successful, and further that the submission to the counter-claim 
is only so far as avails to defeat the defendant’s demands, no 
excess being recoverable as against the foreign State. 

(2) Indirect counter-claims, that is arising out of facts or 
transactions extrinsic to those on which the plaintiff’s claim 
is based. Here, the Courts have no jurisdiction, generally 
speaking. 

(b) Diplomatic Representatives of Foreign States 

Diplomatic envoys accredited to a State enjoy in the territory 
of that State absolute immunity from criminal jurisdiction and 
a qualified immunity from civil jurisdiction. In Great Britain 
such immunity rests partly on common law, embodying the 
approved rules of custom of international law, and partly on 
Statutes, namely, the Diplomatic Privileges Act, 1708, and the 
Diplomatic Privileges (Extension) Acts, 1944 and 1946. Under 
the 1708 Act, which has always been regarded as merely 
declaratory of the common law, all writs whereby the person of 
an ambassador might be arrested or his goods seized, were 
null and void. The 1944 and 1946 Acts extended the privileges 
of immunity to a wider class, including members of approved 
international organisations. 

This immunity of diplomatic envoys extends not merely to 
their own persons, but to their family and suite. Usually, the 
practice in most countries is to deposit periodically with the 
Foreign Office or similar Government Department a list of 
personnel for whom exemption from the territorial jurisdiction 
is daimed. In this list will be found the names of first, second, 
and third secretaries, counsellors, attaches, etc. As to the 
immunity of servants of diplomatic agents, the practice is not 
yet clearly established. In Great Britain, at least, domestic 
servants are expressly exempt from civil process under the 
Act of 1708, unless they engage in trade. 

In Great Britain, statements of the Foreign Office as to the 
diplomatic status of a particular person are accepted as 
conclusive by British Courts in the same way as with foreign 
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States and foreign Sovereigns. 1 This was emphatically laid 
down by the House of Lords in the leading case of Engelke 
v. Musmann . 2 

The immunity from civil jurisdiction is subject to waiver. 
If the person claiming privilege is of lesser rank than the head 
of the legation, the waiver must be of the superior emoy or of 
his Government, but there is probably a presumption that in 
submitting to jurisdiction, such a person was acting on 
instructions to this effect. 3 

If the Ambassador or other head of mission waives the 
privilege of a subordinate diplomatic official, then that privilege 
ceases irrespective of the desire of that official to retain his 
immunity. 4 British Courts usually insist on strict proof of 
wffiver. A waiver of exemption from jurisdiction does not 
necessarily mean that the Courts can enforce process against 
diplomatic persons. There must as a general rule be a further 
submission to process. 

Where the mission terminates, immunity continues for a 
reasonable time to enable the envoy to wind up his affairs, and 
to leave the country of mission in dignity. This extension of 
the period of immunity does not apply to a diplomatic agent 
who has been dismissed and whose immunity has been waived 
by the Ambassador or head of the mission. 4 

The principle on which the jurisdictional immunity of a 
diplomatic envoy is based is that he should be free to perform 
official business on behalf of his country without interference 
or interruption. 5 This principle cannot apply in respect of 
the subordinate staff of legations, and State practice as regards 
the immunities of such minor officials varies. In Great 
Britain, minor officials of legations are treated as immune 
from civil but not criminal process; they are however not 
subjected to criminal proceedings except after consultation 
with the head of the legation. 6 

1 See Chapter 6 above, at pp. 109-111. 

2 [1928] A.C. 433. 

3 See Re Suarez, Suarez v. Suarez, [1918] 1 Ch. 176. 

4 R. v. A.B. (Kent), [1941] 1 K.B. 454. 

s See Engelke v. Musmann, supra, at pp. 449-450. 

6 See Miss Joyce Gutteridge, British Year Book of International Law, 1947, 
at p. 156. 
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It seems that if a diplomatic agent engages in espionage 
against the State to which he is accredited, that State is not 
bound to respect his jurisdictional immunity. 1 * 

There is some doubt whether diplomatic envoys:— (a) 
en route through a State to another post; or (b) accredited to 
another State and resident there are exempt from jurisdiction. 
Diplomatic representatives have a right of innocent passage 
which involves freedom from molestation if they are in transit 
to another post, and there is some weight of authority favouring 
their immunity from jurisdiction in the country of transit. 1 
But the authorities do not generally favour the view that 
diplomatic representatives accredited to one State are privileged 
from jurisdiction in another. 3 

Immunity from jurisdiction should not be confused with 
immunity from liability, for once the exemption from juris¬ 
diction is effectively waived, liability may arise. The comments 
of Lord Hewart, C.J., in the case of Dickinson v. Del Solar 4 
are in point 

. . Diplomatic agents are not, in virtue of their privileges 
as such immune from legal liability for any wrongful act. The 
accurate statement is that they are not liable to be sued in the 
English Courts unless they submit to the jurisdiction. Diplo¬ 
matic privilege does not import immunity from legal liability, 
but only exemption from local jurisdiction 

The new international organisations established during and 
immediately after the Second World War brought into being 
a class of international officials, such as the members of the 
Secretariat of the United Nations Organisation, whose duties 
and functions clearly required immunity from local jurisdiction 
of a similar kind to that enjoyed by diplomatic representatives 
of foreign States. 


1 See Canadian decision of Rose v. R., [1947] 3 D.L.R.. 618. Cf. R. v. A.B. 
(Kent). [1941] 1 K.B. 454. 

-See. e.g., Bergman v. De Sieyes (1946), United States District Court, 
71 F. Supp. 334, and Wilson v. Blanco (1899), 4 N.Y. Suppl. 714; contra 
Carbone v. Carbone (1924), 206 N.Y.S. 40. 

3 But see New Chile Gold Mining Co. v. Blanco (1888), 4 T.L.R. 346, at 
p. 349. 

1 [1930] 1 K.B. 376, at p. 380. 
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According!} legislation was enacted both .n the 
States and in Great Britain to extend immunity to these persons, 
as well as to the international organisations of vhich th:\ 
were members. 1 In Great Britain, this was effected b\ the 
Diplomatic Privileges (Extension) Acts of 19-4 and 1946" and 
the various Orders-in-Council made pursuant to the Acts, while 
in the United States there was passed the Federal International 
Organisations Immunities Act of 1945. The detailed pro¬ 
visions of the two Acts lie bevond the scope of this book, but 
in general it can be said that their effect is not as wide as is 
suggested b\ their titles. A limited immunity is conferred on 
international officials which may, as in the case of diplomatic 
representatives, be waived by higher authority. 2 Thus, as 
with diplomatic envoys, the immunity is one not from legal 
liability but from jurisdiction. It remains to be seen whether 
the British and American legislation will be widely copied by 
other States. 

Finally, it should be emphasised that the immunity of diplo¬ 
matic envoys extends in respect of acts in their private, as 
well as in their official, capacity. This gcneial immunity 
contrasts forcibly with the position of consuls of a foreign 
State, who do not enjoy jurisdictional immunity in respect of 
private acts; nor, in fact, has such immunity for private acts 
been conceded to all classes of international officials under 
the new British and American legislation just referred to. 

Consuls 

Consuls are not diplomatic agents, and in respect of private 
acts, as just mentioned, are not immune from local jurisdiction, 
except where this has been specially granted by treaty. But 
as to acts performed in their official capacity and falling within 
the functions of consular officers under international law', it 
appears to be generally recognised 3 that they are not subject 
to local proceedings unless their Government assents to the 
proceedings being taken. The justification of this limited 

1 See also Chapter 17 below, pp. 361 -364. 

J Cf. The Ranollo Cine (1946), 67 N.Y.S. (2d) 31, where the Secretary- 
General of the United Nations did not press the immunity of his chauffeur. 

8 See W. E. (now Sir Eric) Beckett, “ Consular Immunities ”, British Year 
Boole of Intel national Law, 1944, at pp, 34 el seq. 
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ccnsJu: is mat the consul is received by the country 

where he resides as an officer of a foreign State charged with 
the performance of consular duties, and to carry out these 
dales proper!) he obvious!) requires immunit) from local 
process. If a local citizen feels he has suffered damage through 
the consul’s official acts, he may obtain redress through the 
diplomatic channel, and in a serious case the consul's exequatur 
could be withdrawn. 

Consuls who are at the same time diplomatic representatives 
of their States, are entitled to general immunit) even in respect 
of private matters. 1 


(c) Public Ships of Foreign States 


Men-of-war and public vessels of foreign States, while in 
the ports or territorial waters of another State, are in a great 
measure exempt from the territorial jurisdiction. For this 
purpose, a private vessel chartered by a State for public 
purposes, for example, the transport of troops, transport of 
vifar materials, is a public vessel. Proof of character as men- 
of-war or as public vessels is supplied by the ship’s flag in 
conjunction with the ship’s documents, for example, the 
commission issued and signed by the authorities of the State 
to which she belongs. 

There are two theories as to jurisdiction in the case of public 
ships of a foreign State:— (a) The “ floating island ” theory 
according to which a public ship is to be treated by other 
States as part of the territory of the State to which she belongs. 
By this theory, the jurisdiction of the territorial Court is 
excluded where any act is done, or offending party found on 
board the ship, (b) The territorial Court accords to the ship 
and its crew and contents certain immunities depending not 
on an objective theory that the public ship is foreign territory, 
but on an implication of exemption granted by the local 
territorial law. These immunities conceded by local law are 
conditional and can in turn be waived by the State to which 
the public ship belongs. 


T L°\ W /J 885 f 16 Q- B D - 152; Em-elke v Mu main. 
liy-8] A.C. 433, and Afghan Mimstei (Comulm Actnities ) Case (1932), Annual 
Digest of Public International Law Cases, 1931-1932, p. 328. 
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In the case of Chung Chi Cheung v. R., 1 the Judicial Com¬ 
mittee of the Privy Council rejected the former and upheld 
the latter theory. It pointed out that theory (b) alone was 
consistent with the paramount necessity for each nation to 
protect itself from internal disorder by trying and punishing 
offenders within its boundaries. In support of its views, it 
cited the classical judgment of Marshall, C.J., of the United 
States Supreme Court, in Schooner Exchange v. M’Faddon, 2 
where the immunity of public vessels was based on an “ implied 
licence ” to enter a port, the licence containing an exemption 
from the jurisdiction of the State which granted the rights of 
hospitality. This is another illustration of the principle of 
“ the implied obligation not to derogate from a grant ”, already 
referred to. 

In Chung Chi Cheung v. R., the accused, who was a British 
subject, committed a crime on board a Chinese public vessel 
in the territorial waters of Hong Kong, that is, British territory. 
After the vessel reached Hong Kong, the accused was arrested 
and convicted of the crime. He appealed against the con¬ 
viction on the ground that the Chinese authorities alone had 
jurisdiction over the crime inasmuch as the ship, being part 
of the territory of China, was “ free of all local jurisdiction, 
either as to the ship or anything on it, or as to the crew ”. 
The Judicial Committee rejected this claim of complete im¬ 
munity, and held on the facts that the Chinese Government 
had consented to the Hong Kong Court exercising jurisdiction 
by not making a diplomatic request for the surrender of the 
accused, and by permitting members of the crew to give evidence 
in aid of the prosecution. Accordingly, the Judicial Committee 
decided that the Hong Kong Court had validly exercised 
jurisdiction. 

Where a public vessel is in port, no legal proceedings will 
he against it, either in rem for recovery of possession, or for 
damages for collision or in respect of members of its crew. 
But the jurisdictional immunity extends only so far as necessary 
to enable such public vessel to function efficiently as an organ 
of the State and for State purposes. 


1 [19391 A.C. 160. 


2 (1812), 7 Cranch 116. 
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“ The foreign Sovereign could not be supposed to send his 
■vessel abroad if its internal affairs were to be interfered with, 
and members of the crew withdrawn from its service, by local 
jurisdiction ”. 1 

Therefore such vessel is bound to observe the ordinary laws 
of the port such as quarantine and sanitary regulations, and 
not to assist in breaches of local revenue laws. Any failure 
to respect these laws and regulations would be a ground for 
diplomatic representations, and possibly for expulsion. 

Crimes committed on board the vessel while in port, except 
against a local subject, remain within the exclusive jurisdiction 
of the authorities of the vessel’s flag State, including the 
commander of the vessel itself. Furthermore, some authorities 
maintain that individuals who do not belong to the crew, and 
who, after committing a crime on shore, board the vessel in 
order to take refuge, cannot be arrested by the local authorities 
and removed from the vessel if consent to this course is refused 
by the commander of the ship. Where such consent is refused, 
the local authorities have their remedy through the diplomatic 
channel against the Government of the flag State. On the 
other hand, several authorities 2 have expressed the view that 
such fugitive criminal should be given up to the local police. 
If members of the crew break the local laws while ashore, they 
are not protected, although normally the local police would 
hand them over to the ship’s authorities for punishment or 
other action, but if the breaches were committed ashore in the 
course of official duties, the members of the crew concerned 
would, it appears, enjoy complete immunity from local 
jurisdiction. 3 

The net result has been well described by one writer 4 :— 

“ The immunity of a public ship . . . means, not her total 
exemption from the local law, but rather that if she violates 
that law the only proper redress is through diplomatic action, 
and not by judicial process or police action against the ship 

1 chl Mg Chi Cheung v. R., [1939] A.C., at p. 176. 
p Cockbum, C.J., cited in Chung Chi Cheung v. R., [1939] A.C., at 

See Tnandafilouv Ministeie Public (1942), American Journal of Intei- 
nationalLaw (1945), Vol. 39, pp. 345-347. 

1 Bnerly, The Law of Nations (3rd Edition, 1942), at p. 146, 
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State-Owned Commercial Ships 

In recent years, foreign Governments have embarked in 
trade with ordinary ships, and ha\e begun competing with 
shippers and ship-owners in the world’s markets. The question 
has therefore arisen whether the ordinary principles as to 
immunity of public vessels should apply to such ships. The 
argument for the affirmative has been based on the Government 
ownership of these vessels, and on the risk of “ impleading ” 
a foreign State when exercising jurisdiction in respect of the 
ship. It has also been put that the “ maintenance and advance¬ 
ment of the economic welfare of a people in time of peace ” 
is no less a public purpose than the maintenance and training 
of a naval force. 1 

On the other hand, severe criticism has been levelled at this 
modern development of the immunity of public vessels. The 
objections to the concession of immunity are two principally 
(1) The doctrine of the immunity of the property of foreign 
Sovereigns is a concession to the dignity, equality, and inde¬ 
pendence of foreign sovereign Powers and arises by virtue of 
the comity of nations. But it is not consistent with the dignity 
of sovereign States that they should enter the competitive 
markets of foreign commerce, and ratione cessante, the privilege 
of immunity should be withheld. (2) There is injustice to 
nationals of the territorial State when a foreign Government 
may sue these nationals for matters arising out of its commerce 
while at the same time enjoying absolute immunity should 
actions in rem or in personam be brought against it. It has 
been said in answer to these objections that the remedy to a 
person injured is by diplomatic representations through his 
Government. Lord Maugham’s observations on the uncertain 
value of diplomatic redress form a trenchant commentary on 
this argument 2 :— 

“ In these days and in the present state of the world, diplo¬ 
matic representations made to a good many States afford a 
very uncertain remedy to the unfortunate persons who may have 
been injured by the foreign government ”. 


1 The Pesaro (1926), 271 U.S. 562, at p. 574. 

2 The Cristina, [1938] A.C. 485, at p. 515. 
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The position at present is that the English and American 
decisions support the doctrine of immunity of State-owned 
trading \essels (see, for example, the English cases of the 
Porto Alexandre 1 and the Parlement Beige 1 2 3 , and the American 
cases of the Maipo 3 and the Pesaro 4 ), although in Republic of 
Mexico \. Hoffman , 5 the United States Supreme Court refused 
to allow immunity to a vessel owned by a foreign Government 
but not in its possession and service, where the Department of 
State did not expressly recognise that vessel’s immunity. Two 
House of Lords Judges in England, Lord Maugham and Lord 
Wright, entered a strong caveat against further observance of 
these precedents. Lord Maugham declared it was “ high time 
steps were taken to put an end to a state of things which, in 
addition to being anomalous, is most unjust to our own 
nationals ”. 6 

Several countries are not as generous as Great Britain and 
the United States in this regard, and do not concede immunity. 
Thus the Italian Courts have permitted both proceedings and 
the execution of judgments against State-owned trading 
vessels. 

After the First World War, a number of international 
conferences discussed the subject of jurisdiction over com¬ 
mercial ships owned by foreign Governments. There was an 
almost unanimous opinion that the same legal remedies and 
actions should apply as in the case of any other ship-owner. 
In April, 1926, a great number of States, including Great 
Britain, signed at Brussels an International Convention for 
the Unification of Certain Rules concerning the Immunities of 
Government Vessels. This Convention came into force in 
1937. Its general effect was that ships and cargoes owned or 
operated by States were, in respect of claims relating to the 
operation of the ships or the carriage of cargoes, to be subject 
to the same rules of liability as privately-owned vessels. From 

1 [1920] P 30. 

2 (1880), 5 P.D. 197. 

3 (1918), 252 F. 627, and (1919), 259 F. 367. 

* (1926), 271 U.S. 562. 

5 (1945), 324 U.S. 30. 

5 The Cristina, [1938] A.C. 485, at p. 521 See also judgment of Frankfurter, 

J., in Republic of Mexico v. Hoffman, supia. 



182 


Part 3.— Rights, etc., of States 


these provisions, there were excepted ships of war, or Govern¬ 
ment patrol vessels, and hospital ships used exclusively on 
Governmental and non-commercial services although even in 
regard to these certain claims, for example of salvage, were 
permissible. 

(d) Foreign Armed Forces 

Armed forces on foreign territory enjoy exemption as being 
organs of the State to which they belong. The principles 
concerning their immunities were stated by Marshall, C.J., 
in 1812 in Schooner Exchange v. M’Faddon, 1 and have been 
condensed by a very learned Judge 2 into the following general 
doctrine:— 

“ A State which admits to its territory an armed force of a 
friendly foreign Power impliedly undertakes not to exercise 
any jurisdiction over the force collectively or its members 
individually which would be inconsistent with its continuing 
to exist as an efficient force available for the service of its 
sovereign 

Consequently the territorial State must be considered as 
granting to the commanders or home authorities of the visiting 
force all necessary authority as to:—(i) matters of discipline; 
(ii) criminal offences committed by members of the force as 
against one another, or within their own lines; and in these 
two cases the territorial jurisdiction is excluded. On the 
other hand, if the troops commit offences outside their area 
and while engaged on non-military duties, for example 
recreation or pleasure, the territorial State may claim that 
they are subject to local law. 

It is clear that opinions may differ as to how far immunity 
should be conceded to foreign visiting forces in order that 
military efficiency should be preserved. In the case of Wright 
v. Cantrell , 3 an Australian Court held as regards United 
States forces on Australian territory for the purpose of the 
Pacific War, that the existence or efficiency of those forces 


1 7 Cranch 116. 

2 Jordan, C.J., of the New South Wales Supreme Court, in Wright v. 
Cantrell (1943), 44 S.R.N.S.W. 45, at pp. 52-3. 

3 (1943), 44 S.R.N.S.W. 45. Cf. Canadian decision of Re Military and 
Na\al Force a, [1943] Can. S.C. 483. 
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would not be imperilled if an individual member were subject 
to a civil suit in the territorial Courts for an injury caused to 
a local citizen even in the course of that member’s duties. 
The decision was criticised by a learned American writer who 
maintained that military efficiency would be affected if the 
territorial State could exercise jurisdiction in such circum¬ 
stances 1 :— 

“ It is derogatory to the dignity and safety of the nation 
which the defendant serves that its officer, performing duties 
upon which the success of military operations may depend, 
should have the propriety of his performance of them called 
in question in the Court of a foreign even though friendly 
nation. . . . The knowledge by a member of the visiting 
forces that he is liable to suit in a foreign Court by any dis¬ 
gruntled inhabitant of the host country with whom he deals 
will not make for that prompt and vigorous performance of 
duty so necessary for time of war 

The above principles apply if there is no express agreement 
between the State admitting and State sending the armed 
forces. If, however, there is such an agreement, then semble 
its terms will govern the jurisdiction of the Courts; e.g., if the 
admitting State agrees that the visiting forces shall be exempt 
from local jurisdiction in all civil and criminal matters, the 
Courts are bound by the exemption so conceded. 2 

The exemption from jurisdiction is conceded only to visiting 
armed forces, and not to a visiting band of men without armed 
organisation and unconnected with military operations, 
although they may take orders from persons of military rank; 
nor is it to be conceded if the members of the visiting band 
mix freely with the local inhabitants and are not a body subject 
to proper military discipline and organisation. 3 

During the Second World War, Great Britain and other 
countries in the British Commonwealth enacted legislation 
conferring on allied forces within their territories, particularly 
the United States forces, complete jurisdiction over the 

1 King, “ Further Developments concerning Jurisdiction over Friendly 
Foreign Armed Forces”, American Journal of International Law (1946), 
Vol. 40, at p. 268. 

; See Chow Hung Ching v. R., [1949] A.L.R. 29, where it was so held by the 
High Court of the Commonwealth of Australia. 

3 See Chow Hung Ching v. R., supra, 
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respective members of these forces and a correlative exemption 
from local criminal jurisdiction except where the \isiting 
force waived its exclusive right of jurisdiction. 1 The effect 
and the scope of this legislation are a matter too detailed to be 
considered in these pages. In general, it can be said that its 
impact on international law has not been such as to modify 
the essential principles laid down classically by Marshall, C.J., 
in Schooner Exchange v. M’Faddon . 2 

(e) International Institutions 

International institutions such as the United Nations and 
the International Labour Organisation have been conceded 
immunity from the territorial jurisdiction both under inter¬ 
national agreements (see the Conventions on the Privileges 
and Immunities of the United Nations and of the “ Specialised 
Agencies ” adopted by the United Nations General Assembly 
in 1946 and 1947) and under municipal law (see the British 
Diplomatic Privileges (Extension) Acts of 1944 and 1946, and 
the United States Federal International Organisations 
Immunities Act of 1945). 

The subject of their general privileges and immunities is 
dealt with in Chapter 17 below. 

3—Personal Jurisdiction 

Personal, as distinct from territorial jurisdiction, depends 
on some quality attaching to the person involved in a particular 
legal situation which justifies a State or States in exercising 
jurisdiction in regard to him. Practically, the jurisdiction is 
only employed when the person concerned comes within the 
power of the State, and process can be brought against him. 
This will occur generally when such person enters the territory 
of the State either voluntarily or as a result of successful 
extradition proceedings. 

According to present international practice, personal juris¬ 
diction may be exercised on the basis of one or other of the 
following principles:— 

1 Jurisdiction was waived in 1944 by the American authorities in England 
in the celebrated case of R. v. Hulten and Jones (1945), The Times, February 
20 - 21 . 

2 (1812), 7 Cranch 116, 
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(a) Active nationality principle.—Under this principle, juris¬ 
diction is assumed by the State of which the person, against 
whom proceedings are taken, is a national. The active 
nationality principle is generally conceded by international 
law to all States desiring to apply it. There is indeed a 
correlative principle of the law of extradition that no State 
is bound to extradite from its territory a national guilty of an 
offence committed abroad. 

(b) Passive nationality principle.—Jurisdiction is assumed by 
the State of which the person suffering injury or a civil damage 
is a national. International law recognises the passive 
nationality principle only subject to certain qualifications. 
Thus it would appear from the Cutting Case 1 that a State 
which does not admit the passive nationality principle is not 
bound to acquiesce in proceedings on this basis brought 
against one of its nationals by another State. The justification, 
if any, for exercising jurisdiction on this principle is that 
each State has a perfect right to protect its citizens abroad, 
and if the territorial State of the locus delicti neglects or is 
unable to punish the persons causing the injury, the State of 
which the victim is a national is entitled to do so if the persons 
responsible come within its power. But as against this, it 
may be urged that the general interests of a State are scarcely 
attacked “ merely because one of its nationals has been the 
victim of an offence in a foreign country”. 2 3 The passive 
nationality principle is embodied in several national criminal 
codes, in particular the codes of Mexico, Brazil, and Italy. 
Great Britain and the United States, however, have never 
admitted the propriety of the principle. 

In the Lotus Case? Judge J. B. Moore, an American 
Judge on the Permanent Court of International Justice, 
declared that an article of the Turkish Penal Code whereby 
jurisdiction was asserted over foreigners committing offences 


1 See above, pp. 167-168. 

2 See Report of Sub-Committee of Committee of Experts for the Progressive 
Codification of International Law, Criminal Competence of States, etc. (1926), 
p. 5. 

3 See above, pp. 165-166, 
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abroad “ to the prejudice ” of a Turkish subject was contrary 
to international law, but it is not clear to what extent other 
members of the Court shared or differed from this view. 

4.—Jurisdiction According to the Protective 

Principle 

International law apparently recognises that each State may 
exercise jurisdiction over crimes against its security and 
integrity or its vital economic interests. Most criminal codes 
contain rules embodying in the national idiom the substance of 
this principle, which is generally known as the protecthe 
principle. 

In Joyce v. Director of Public Prosecutionsf the House of 
Lords seems to have held that the English common law 
recognises a principle of jurisdiction akin to the protective 
principle, namely that an alien owing some kmd of allegiance 
to the Crown may be tried by British Courts for the crime of 
treason committed abroad. Underlying the House of Lords 
decision is the consideration that such a crime is one directly 
against the security and integrity of the realm. 

The Institute of International Law, a distinguished body of 
international lawyers, has in two of its resolutions fully 
recognised the protective principle (Article 8 of the Resolutions 
of the Meeting at Munich, 1883, and Article 4 of the Resolutions 
of the Meeting at Cambridge in 1931). 

The rational grounds for the exercise of this jurisdiction are 
two-fold:—(i) the offences subject to the application of the 
protective principle are such that their consequences may be of 
the utmost gravity and concern to the State against which they 
are directed; (ii) unless the jurisdiction were exercised, many 
such offences would escape punishment altogether because 
they did not contravene the law of the place where they were 
committed {lex loci delicti) or because extradition would be 
refused by reason of the political character of the offence. 2 

The serious objection to the protective principle is that each 
State presumes to be its own judge as to what endangers its 

1 [1946] AC 347. Cf. American decision of U.S v. Chandler (1947), 
72 F Supp 230 

2 The principle of non-extradition for political crimes is now securely 
established, see below, pp. 227-228. 
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security or its financial credit. Thus in many cases, the 
application of the protective principle tends to be quite 
arbitrary. 

5.—Jurisdiction on the High Seas 

The definition of the high seas or the open sea given by 
Oppenheim 1 is “ the coherent body of salt water all over the 
greater part of the globe, with the exception of the maritime 
belt and the territorial straits, gulfs, and bays, which are parts 
of the sea ”. 

We have already mentioned briefly the circumstances in 
which the doctrine of the freedom of the open sea became 
established. 2 Historically, navigation on the high seas was 
at first open to everybody, but in the fifteenth and sixteenth 
centuries—the periods of great maritime discovery—claims 
were laid by the powerful maritime States to the exercise of 
sovereignty, indistinguishable from ownership, over specific 
portions of the open sea. For example, Portugal claimed 
maritime sovereignty over the whole of the Indian Ocean and 
a very great proportion of the Atlantic, Spain arrogated rights 
to herself over the Pacific and the Gulf of Mexico, and even 
Great Britain laid claim to the Narrow Seas, and the North Sea. 

Grotius was one of the first strenuously to attack these 
extensive claims to sovereignty. His objections were based 
on two grounds:—(1) The ocean cannot be property of a 
State because no State can effectively take it into possession 
by occupation. (2) Nature does not give a right to anybody 
to appropriate things that may be used by everybody and are 
inexhaustible—in other words, the open sea is a res gentium 
or res extra commercium. 

In opposition to the p rincip le of maritime sovereignty, the 
principle of the freedom of the open sea began to develop, as 
Hall has pointed out, 3 in accordance with the mutual and 
obvious interests of the maritime nations. It was seen that 
too often, and to the great inconvenience of all States, con¬ 
flicting claims were laid to the same parts of the open sea. 

1 Vol. I (6th Edition, 1947), at p. 538. 

2 See above, pp. 142-143. 

3 Hall, International Law (8th Edition, 1924), at p. 189. 
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Furtheimore, it came to be realised that any claims to maritime 
so\ereignty were of little practical value except m time of war 
w'hen it was useless to assert them without the backing of a 
powerful navy. The freedom of the open sea was thus seen 
to correspond to the general interests of all States, particularly 
as regards freedom of intercourse between nations, and like 
most rules of customary international law found for that reason 
the general acceptance of the international community. 

The term, the “ freedom of the open sea ”, as we now know 
it, signifies (a) that the high seas can ne\er be under the 
sovereignty of any one particular State; (b) that there is 
absolute freedom of navigation on the high seas for vessels 
of all nations whether merchantmen or worships; (c) that in 
general no State may exercise jurisdiction over ships within 
that sea not bearing its flag; (d) that a State may, as a general 
rule, exercise jurisdiction over a particular ship only m virtue 
of the maritime flag under which that ship sails. 

But the “ freedom of the open sea ” has never warranted a 
state of unregulated lawlessness on the high seas, and certain 
rules for the exercise of jurisdiction over vessels at sea became 
necessary in order to avoid conditions of anarchy. As a 
measure of necessary supervision, the rule was early established 
that all vessels, public or private, on the high seas are subject 
to the jurisdiction and entitled to the protection of the State 
under whose maritime flag they sail. From this followed the 
corollary rules that no ship may sail under a particular flag 
without proper authority from the flag State, nor sail under a 
flag other than the one it is properly authorised to raise. Every 
State is under a duty not to allow a vessel wrongfully to sail 
under its flag. Vessels which infringe these rules are liable to 
capture and confiscation by the State whose flag has wrongfully 
been raised, and the warships of any State may call on suspicious 
vessels to show their flag. 

Furthermore, for the protection of the interests of maritime 
States, international law conceded to such States a right of 
“ hot pursuit ”. This right of “ hot pursuit ” signifies that 
foreign vessels which break local territorial laws while sailing 
within the maritime belt, may, if they are immediately pursued 
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while still in these waters, be arrested or seized on the high 
seas by the authorities of the coastal State. The right of 
“ hot pursuit ” applies principally in respect of breaches of 
revenue and fishery laws in the maritime belt; it also extends 
to oiTences against any laws \itally affecting the interests of 
the coastal State, but not to trivial breaches of these laws. 

Also, the coastal State may exercise jurisdiction over foreign 
vessels outside the maritime belt where there is grave suspicion 
that such vessels are a source of imminent danger to the 
sovereignty or security of that State. This jurisdiction is 
permitted solely on the basis of, and as a measure of self¬ 
protection. 

Other cases of the exercise of jurisdiction on the high seas 
are due to certain international Conventions whereby the 
States parties conceded to one another rights, in time of peace, 
of visiting and searching foreign vessels at sea. These rights 
were granted for limited purposes only, which are suggested 
by the titles of the particular Conventions concerned, e.g., the 
Convention for the Protection of Submarine Telegraph Cables, 
1884, the Convention for Regulating the Police of the North 
Sea Fisheries, 1882, and the Convention for the Suppression 
of the Sale of Spirituous Liquors in the North Sea, 1887. 

In time of war, the rights of jurisdiction of belligerent 
maritime States on the high seas are considerably extended. 
A belligerent State has a general right of visit and search of 
neutral shipping in order to prevent breaches of neutrality 
such as the carriage of contraband;" As we have seen, 1 rival 
parties in a civil war may obtain these powers of search as a 
result of the recognition of belligerency, and the consequent 
grant of belligerent rights. 

Finally, all States have become bound by customary rules 
as well as by international Conventions to observe certain 
regulations relative to the safety of navigation at sea. The 
details of these rules and regulations are a matter too specialised 
to be considered in this book, but particular reference may be 
made to the two Brussels Conventions of 1910, one relating 
to the unification of the rules as to collisions between vessels, 


1 See above, p. 112. 
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and the other to the unification of rules respecting assistance 
and salvage at sea. In collision cases, the practice as to the 
exercise of jurisdiction by States has continued to be fluid. 
Some States claim jurisdiction where the damaged \essel is 
under their flag; other States where the vessels involved in 
the collision consent to their jurisdiction; and certain other 
States where the ship responsible for the collision is in one of 
their ports at the time proceedings are instituted. In the 
Lotus Case, 1 the Permanent Court of International Justice 
held, by a majority, that in collision cases there is no rule of 
international law attributing exclusive jurisdiction to the flag 
State of a ship involved in the collision as regards an offence 
committed on that ship, and that jurisdiction could be exercised 
by the flag State of the ship on which the offence had produced 
its effects in the course of the collision. 

6.—Jurisdiction According to the Universal 
Principle: Piracy 

An offence subject to universal jurisdiction is one which 
comes under the jurisdiction of all States wherever it be 
committed. Inasmuch as by general admission, the offence is 
contrary to the interests of the international community, it is 
treated as a delict jure gentium and all States are entitled to 
apprehend and punish the offenders. Clearly the purpose of 
conceding universal jurisdiction is to ensure that no such 
offence goes unpunished. 

There is probably today only one clear-cut case of universal 
jurisdiction, namely the crime of piracy jure gentium. All 
States are entitled to arrest pirates on the high seas, and to 
punish them irrespective of nationality, and of the place of 
commission of the crime. 

Other crimes or delicts jure gentium raise somewhat different 
considerations. Thus the offences of drug trafficking, traffick¬ 
ing in women and children, and counterfeiting of currency 
have been brought within the scope of international Con¬ 
ventions, but have been dealt with on the basis of “ aut punire, 
out dedere ”, that is, the offenders are either to be punished 


1 Pub. P.C.IJ. (1927), Senes A, No. 10. 
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by the State on whose territory they are found or to be 
surrendered (extradited) to the State which is competent and 
desirous of exercising jurisdiction o\er them. This is so even 
with the international crime of genocide under the Genocide 
Comention of 1948 (see Article VI, which provides for a trial 
by the Courts of the State in the territory of which the crime 
was committed, or by an international tribunal). 

Piracy Jure Gentium 

In its jurisdictional aspects, the offence of piracy jure gentium 
is quite unique. A pirate is subject to capture and punishment 
by all States on the ground that he is an enemy of mankind 
(hostis humani generis). By his conduct, the pirate is deemed 
automatically to lose the protection of his flag State and any 
pri\ ileges due to him by virtue of his nationality. 

A League of Nations Sub-Committee reporting in 1926 
authoritatively defined piracy at international law as:— 

“Sailing the seas for-*private ends without authorisation 
from the government of any State with the object of committing 
depredations upon property or acts of violence against persons 

Formerly it sufficed to define piracy as meaning simply 
murder or robbery on the high seas by persons who were in 
effect outlaws. But this definition was gradually widened to 
bring it into line with conditions not prevalent when the 
customary rules on the subject were first evolved. In accord¬ 
ance with the extended meaning of piracy, it was held by the 
Judicial Committee of the Privy Council in the case of Re Piracy 
Jure Gentium 1 that actual robbery is not an essential element 
in the crime of piracy and that a frustrated attempt to commit 
a piratical robbery is equally piracy. Some authorities also 
now hold that unauthorised acts of violence on the high seas' 
which do not amount to either murder or robbery may consti¬ 
tute piracy. Thus the definition of piracy quoted above is 
probably an accurate statement of the present trend of author¬ 
itative opinion. 

At the outset, it is necessary to distinguish piracy at inter¬ 
national law and piracy at municipal law. Under the laws of 
certain States, acts may be treated as piratical which are not 


1 [1934] A.C. 586. 
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strictly speaking acts of piracy jure gentium. For example, 
under English criminal law the transport of slaves on the 
high seas is piracy, but is not so according to international law. 
The jurisdiction conceded by international law against pirates 
on the high seas is an exceptional one, and it is only in respect 
of an act of piracy conforming with the international law 
definition that a State may claim to exercise jurisdiction against 
persons who are not its nationals. 

The point has been well put by one learned writer as 
follows 1 :— 

“ The municipal law of different countries may and often 
does assimilate to piracy jure gentium other acts which are not 
covered by it and may call them piracy (for instance, the act 
of a crew in revolt against owner or master in seizing and 
making off with the ship), but they cannot, in respect of such 
acts committed by foreigners on the high seas, claim the 
exceptional jurisdiction which applies to piracy jure gentium. 
Further, two or more States may by treaty agree to add other 
acts to the categories of violence at sea covered by piracy 
jure gentium and may agree to exceptional jurisdictional 
provisions with regard to such acts (as for instance slave trading 
or arms running), but such treaties can only govern the relations 
of the parties to them unless and until by wide acceptance 
they become part of the general law of nations. Moreover, 
in practice the exceptional jurisdictional provisions in such 
treaties have always fallen short of the provisions applicable 
to piracy jure gentium 

Private vessels only can commit piracy, and a man-of-war 
or other public ship under the orders of recognised Government 
or recognised belligerent Power is not a pirate. Difficulties 
in this connection have arisen when hostilities at sea have been 
conducted by insurgents in the course of a civil war. Obviously 
it is to the interests of the legitimate parent Government to 
declare that the insurgent vessels are pirates and to put them 
at the mercy of the navies of the great maritime Powers. 
The British practice, however, has been not to treat these 
insurgent vessels as pirates sp long as they abstain from repeated 
or wilful acts of violence against the lives and property of 
British subjects. 


1 British Year Book of International Law, 1938, at p. 199. 
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A test is sometimes suggested for distinguishing the un¬ 
licensed violence of piracy from the recognised action permitted 
to insurgents. It has been said by one writer 1 that “ where 
there is an insurgent government or administration of sufficient 
cohesion for other powers to deal with it, even on a de facto 
basis, this administration must be regarded as capable of 
assuming responsibility for the acts of its officers. Conse¬ 
quently officers acting under its orders cannot be regarded in 
theory, as they are not in fact, as analogous to pirates The 
test therefore is whether the insurgent vessels are acting under 
the orders of a responsible government against which a State, 
affected by any injury to its citizens, may obtain redress 
according to the recognised principles of international law. 
Inasmuch as the essence of piracy is the absence of any 
government which can be held responsible for the piratical 
acts, it follows that piracy is negatived if there be such a 
government. 

Two attempts were made by International Conventions to 
extend the scope of piracy at international law:— 

(1) Article 3 of the abortive Treaty concluded at the Washing¬ 
ton Naval Conference of 1922 provided that persons on surface 
vessels or submarines who violated the humane rules of mari¬ 
time warfare should be liable to trial and punishment as “ if 
for an act of piracy ”, whether such persons were acting under 
the orders of their government or not, and could be tried by 
the authorities of any State in whose jurisdiction they might 
be found. This provision has never come into force. 

(2) The Nyon Arrangement of 1937. In 1937, while the 
Spanish Civil War was raging, there occurred unprecedented 
sinkings of merchant vessels in the Mediterranean by sub¬ 
marines whose identity was concealed. It was widely believed 
that these submarines were Italian vessels acting under orders 
of the Italian Fascist Government to sink at sight all ships 
which might be carrying cargoes to the legitimate Spanish 
Government. Irrespective of the identity of these submarines, 
the Great Powers could not, even at the risk of general war, 
accept such a state of lawlessness in a grea t sea artery of the 

^British Year Hook of International Law, 1938, at p. 203. See generally, 
Lauterpacht, Recognition In International Law (1947), pp. 295 et seq. 
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world. Accordingly, to cope with the situation it was agreed 
between Great Britain, France, Bulgaria, Egypt, Greece, 
Roumania, Turkey, the Soviet Union, and Yugoslavia (and 
later Italy), that any submarine which attacked a merchant 
vessel not belonging to either of the conflicting Spanish parties 
in a manner contrary to the rules of humane maritime warfare 
or which was encountered in the vicinity of a position where 
a merchant vessel had been recently attacked in circumstances 
which gave valid grounds for the belief that the submarine was 
guilty of the attack, was to be counter-attacked and if possible 
destroyed by the naval forces of these Powers. Special 
arrangements were made for the patrolling of the Mediterranean 
area by naval vessels of the States participating in the 
Arrangement. 

In the Preamble to the Arrangement, the said attacks by the 
submarines of concealed identity were referred to as “ acts of 
piracy ” and as “ piratical acts The learned writer men¬ 
tioned above has objected 1 that it was incorrect to designate 
such attacks as acts of piracy jure gentium for the following 
reasons(i) the punitive action provided for was to be taken 
only by a limited number of States and not by all States 
generally; (ii) attacks on Spanish vessels were expressly 
excluded from the range of these “ piratical acts ”; (iii) the 
submarines to which the Nyon Arrangement applied were 
clearly acting under the orders of some responsible government, 
private ownership of such vessels being almost inconceivable; 
(iv) a pirate jure gentium is entitled to trial and punishment, 
but this was not provided for by the Nyon Arrangement, which 
laid down that the offending submarines were to be sunk at sight. 

In his opinion, therefore, the Nyon Arrangement was an 
exceptional measure not affecting the basic rules of piracy 
jure gentium. 

Apart from the Nyon Arrangement, the term “ piracy ” is 
frequently used in a loose and popular way to cover any kind 
of forcible measures adopted on the high seas. This has no 
bearing on the very precise meaning of piracy at inter¬ 
national law. 


1 Bntish Year Book of International Law, 1938, at p. 208. 
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STATE RESPONSIBILITY 

1 — Nature and Kinds of State Responsibility 

Frequently action taken by one State results in injury to, 
or outrage on, the dignity or prestige of another State. The ’ 
rules of international law as to State responsibility concern 
the circumstances in which, and the principles whereby, the 
injured State becomes entitled to redress for the damage 
suffered. 

Obviously the redress to be obtained will depend on the 
circumstances of the case. Most usually the injured State 
will attempt to get satisfaction through diplomatic negotiations, 
and if only its dignity has been affected, a formal apology 
from the responsible State will generally be regarded as 
sufficient. Pecuniary reparation is, however, sometimes neces¬ 
sary, particularly where there has been material loss or damage, 
and in many instances the question of liability and the amount 
of compensation have to be brought for adjudication before 
an international arbitral tribunal. 

The wrongs or injuries which give rise to State responsibility 
may be of various kinds. Thus a State may become responsible 
for breach of a treaty, for non-performance of contractual 
obligations, for injuries to citizens of another State, and 
so on . 1 

In ultimate analysis, State responsibility is governed by 
international standards, and it depends on international law 
whether and to what extent the action taken by a particular 
State is deemed legitimate or wrongful. Where the acts of 
a State measured by such standards are held to be legitimate, 
State responsibility does not arise. For example, as all States 
are generally conceded to have complete power to refuse to 
admit aliens into their territory, the States of which the aliens 

1 The increasing activity of the State in commercial and economic fields has 
naturally broadened the sphere of State responsibility; see Friedmann, 
British Year Book of International Law, 1938, at pp. 118 et seq 



196 


Part 3.— Rights , efc., 0 / States 


are nationals have no claim against any State which has 
refused ingress. Similarly, where international law con¬ 
cedes jurisdiction to a State which proceeds to exercise it, 
that State is in no way responsible for an improper exercise 
of jurisdiction; for example, the State of which a pirate jure 
gentium is a national cannot claim redress for any punishment 
inflicted on him, since according to international law he has 
lost the protection of his national State, and any State may 
arrest and try him as an enemy of mankind (hostis humani 
generis). 1 

Federal States 

The question frequently arises as to the incidence of liability 
when injury is done by or through a State Member of a Federa¬ 
tion or by or through a protected State. The accepted rule 
appears to be that the Federal State and the Protecting State 
are responsible for the conduct respectively of the State 
Member and the Protected State, inasmuch as in the realm of 
foreign affairs they alone are recognised as having capacity 
to enter into relations with other States. This is true even 
although the facts and events which give rise to responsibility 
are actually matters constitutionally within the exclusive 
competence of the State Member or the Protected State. In 
this connection it will be no defence to an international claim 
to plead the provisions of the Federal Constitution or of the 
Treaty of Protection. British practice has adopted these 
principles, and in the course of the preparatory work for the 
Hague Codification Conference of 1930 it was officially stated 
on behalf of Great Britain that:— 

61 The distribution of powers between (a Federal State) and 
the other or subordinate umts on whose behalf it is entitled 
to speak is a domestic matter with which foreign States are 
not concerned 

The same practice is followed by the United States, which 
has consistently refused to permit the Federal organisation of 
a respondent State to be offered as an excuse; e.g., in the case 
of injuries to United States citizens in the provinces of Brazil. 


1 See above, pp. 190-194. 




197 


Chap. 10 —State Responsibility 

The rational basis of these principles is that the Federal 
State or Protecting State would resent interference in its 
internal affairs by claims being lodged against State Members 
or Protected States respectively. In effect, so far as concerns 
the fulfilment of international obligations, State Members 
and Protected States are deemed to be agencies of the Federal 
or Protecting States which as principals are thus primarily 
responsible for any wrongful acts or omissions under inter¬ 
national law committed by the former. The whole matter is 
well expressed in the Report of the Sub-Committee of the 
League of Nations Committee of Experts on the Codification 
of International Law:— 

“ In composite States, the infraction of an international rule 
by one of the component States of the Federation involves 
the responsibility of the central power, which represents the 
State in its international relations. The central power may 
not advance the argument that the component State is 
autonomous; it cannot, any more than a centralised State, 
plead the independence and autonomy of authorities of a 
member State in order to avoid responsibility for, say, 
some legislative act. An argument of this kind, which 
might be admissible in domestic law , is inadmissible in inter¬ 
national law, because, as regards relations between States, the 
community of nations only recognises the authorities which 
represent a State in external affairs ”. 

Limits between International Law and Municipal Law 

It is important when considering practical cases of State 
responsibility to keep clearly in mind the limits between 
international law and municipal law. This distinction has a 
particular bearing on two matters {a) the breach of duty or 
non-performance by a State of some international rule of 
conduct which is alleged to give rise to responsibility; (b) the 
authority or competence of the State agency through which 
the wrong has been committed. 

As to (a), the breach or omission must in ultimate analysis 
be a breach of, or omission to conform to, some rule of inter¬ 
national law. State responsibility does not spring from 
breaches of municipal law. It is immaterial that the facts 
bring into question rights and duties under municipal law as 
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between the State alleged to be responsible and the citizens 
of the claimant State. Further, it is no answer to an inter¬ 
national claim to plead that there has been no infraction of 
municipal law if at the same time a rule of international law 
has been broken. 

As to ( b ), it is in general not open to any State to defend a 
claim by asserting that the particular State agency which 
actually committed the wrongful act exceeded the scope of its 
authority or had no authority under that State’s municipal 
law. A preliminary inquiry as to the agency’s authority under 
municipal law is necessary as a matter of course, but if, 
notwithstanding the absence of such authority, international 
law declares that the State is responsible, international law 
prevails over municipal law. 

It follows from these two principles, (a) and ( b ), that a 
State may not invoke its municipal law as a reason for evading 
performance of an international obligation. According to the 
Arbitrator in the Finnish Ships Arbitration 1 :— 

“ One of the most fundamental obligations of a State in 
international law is that it should establish in its territory a 
municipal law which will define and regulate rights where 
foreign nationals are concerned. As to the manner in which 
its municipal law is framed, the State has, under international 
law, a complete liberty of action, and its municipal law is a 
domestic matter in which no other State is entitled to concern 
itself, provided that the municipal law is suck as to give effect 
to all the international obligations of the State ”. 

2.—Responsibility for Breach of Treaty or Contractual 
Obligations; Expropriation of Property 

State responsibility for breach of a treaty generally depends 
on the precise terms of the treaty provision alleged to have 
been infringed. More often than not this raises purely a 
question of construction of the words used. Similarly, 
responsibility for breach of a governmental contract signed 
with the citizens of another State usually turns on the terms 
of the contract, and sometimes this is simply a matter of 
applying municipal law. 


1 See British Year Book of International Law, 1936, at pp. 23-24. 
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The responsibility of a State for expropriating private 
property is an entirely different matter. The arbitrary con¬ 
fiscation of property belonging to foreign citizens is clearly 
contrary to international law. But as regards the general 
rights of States to expropriate property, modern conditions 
appear to ha\e wrought changes. In the nineteenth century 
any expropriation of the property of a foreign citizen would 
have been regarded as clear basis for an international claim. 
At the present time, however, the widening control by States 
over almost every aspect of private enterprise and industry 
might conceivably justify an expropriation of foreign property, 
if this were in accordance with a declared domestic policy 
applied without discrimination to the citizens of the expropri¬ 
ating State and to foreigners alike. To quote one writer 1 :— 

“The sanctity of private property may be in general a 
sound maxim of legislative policy, but it is difficult in these 
days to hold that it may in no circumstances be required to 
yield to some higher public interest ”. 

In 1938-1939, bitter controversy on this very subject was 
precipitated when Mexico expropriated the oil properties of 
seventeen British, American, and Dutch companies in Mexican 
territory. The Governments of the companies affected strongly 
protested against the expropriations, declaring that confiscation 
without more was involved. Mexico, on the other hand, 
urged that the expropriations were fully in accordance with 
Mexico’s declared domestic policy and indeed in November of 
1939, the Mexican Constitution was amended to prohibit the 
granting of oil concessions to private companies. Finally, the 
Mexican Supreme Court declared the expropriations legal, 
but admitted the right of foreign companies to obtain com¬ 
pensation. 

In this connection, the text-books sometimes discuss the 
so-called plea of non-discrimination against aliens. This plea 
really is equivalent to a defence that the acts of expropriation 
are proper and legal inasmuch as the measures have been 
applied by the expropriating State without distinction to its 
citizens and to foreigners alike. Most authorities would 


1 Briefly, The Law of Nations (3rd Edition, 1942), at p. 178, 
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agree, however, that such plea cannot be raised as a defence 
to a claim founded on a clear breach of international law, 
e.g., the breach of a specific treaty provision. 

The “ Cabo Clause ” 

It is convenient at this point to discuss the clauses of the 
type known as the “ Calvo Clause ”. 1 These clauses (named 
after the Argentinian jurist, Calvo) are frequently inserted in 
contracts between Central and South American Governments 
and foreign companies or persons to whom concessions or 
other rights are granted under the contracts. Under such a 
clause the foreign concessionaire renounces the protection or 
assistance of his government in any matters arising out of the 
contract. The following clause, which was adjudicated upon 
in the North American Dredging Company Case 2, before the 
United States-Mexico General Claims Commission, is an 
example 

“ The contractor and all persons, who, as employees or in 
any other capacity, may be engaged in the execution of the 
work under this contract either directly or indirectly shall be 
considered as Mexicans in all matters, within the Republic of 
Mexico, concerning the execution of such work and the fulfil¬ 
ment of this contract. They shall not claim, nor shall they 
have, with regard to the interests and the business connected 
with this contract, any other rights or means to enforce the 
same than those granted by the laws of the Republic to 
Mexicans, nor shall they enjoy any other rights than those 
established in favour of Mexicans. They are consequently 
deprived of any rights as aliens, and under no conditions shall 
the intervention of foreign diplomatic agents be permitted, in 
any matter related to this contract ”. 

The object of such a clause is to ensure that legal disputes 
arising out of the contract shall be referred to the municipal 
Courts of the State granting the concession or other rights, 
and to oust the jurisdiction of international arbitral tribunals 
or to prevent any appeal for diplomatic action to the national 
State of the company or individual enjoying the concession, 


1 See, for analysis of this subject, Lipstein, British Year Book of International 
Law, 1945, at pp. 130 et seq 

8 Annual Digest of Public International Law Cases, 1925-1926, No. 218, 
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etc. Its insertion in so many contracts with Latin American 
States was due to the number of occasions when on rather 
weak pretexts concessionaire companies or persons in these 
States sought the intervention of their own governments to 
protect their interests without bothering to use the remedies 
available in local municipal Courts. 

There have been several conflicting decisions by international 
arbitral tribunals on the legality of the Calvo Clause. In a 
number of cases it has been held null and void on the ground 
that an individual cannot contract away the right of his govern¬ 
ment to protect him. In other cases the arbitrators have 
treated it as valid and as barring the claim before them. Thus, 
in the North American Dredging Company Case {supra), the 
United States-Mexico General Claims Commission dismissed 
the claim on the ground that under the clause it was the duty 
of the claimant company to use the remedies existing under the 
laws of Mexico, and on the facts the company had not done 
this. This decision has been accepted by the British Govern¬ 
ment as good law. On the other hand, in the case of the 
El Oro Mining and Railway Co., Ltd., 1 where the Calvo Clause 
was pleaded as a defence, the British-Mexican General Claims 
Commission declined to dismiss the claim inasmuch as the 
claimant company had actually filed suit in a Mexican Court, 
and nine years had elapsed without a hearing. Therefore, it 
could not be said that the claimant company had sought to 
oust the local jurisdiction. 

Perhaps the better opinion as to the Calvo Clause may be 
summed up as follows 

(1) In so far as such clause attempts to waive in general 
the sovereign right of a State to protect its citizens, it is to 
that extent void. 

(2) But, to quote a statement of the British Government, 

“ There is no rule to prevent the inclusion of a stipulation in 
a contract that in all matters pertaining to the contract, the 
jurisdiction of the local tribunals shall be complete and 
exclusive In other words, it would be obviously improper 
for the individual to treat the State against which he seeks 


1 Annual Digest of Public International Law Cases, 1931-1932, No. 100. 
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redress as an inferior and untrustworthy country, and to apply 
for his government’s intervention without making any claim 
in the local Courts. 

(3) Where such a stipulation purports to bind the claimant’s 
government not to intervene m respect of a clear violation of 
international law, it is void. 

To sum up, it may be said that the Calvo Clause is ineffective 
to bar the right of States to protect their nationals abroad, or 
to release States from their duty to protect foreigners on their 
territory. 

Debts 

Claims asserting the responsibility of a State for debts more 
frequently arise in cases of State succession where an annexing 
or successor State seeks to evade the financial obligations of 
its predecessor. Such claims also occur, however, in many 
other cases where governments fail in the service of loans or 
default in contributions to international institutions of which 
they are members. 

Three theories have been advanced as to the right of a State 
to protect subjects creditors of another State:— 

(1) Lord Palmerston’s theory, enunciated in 1848, that the 
former State is entitled to intervene diplomatically, and even 
to resort to military intervention as against a defaulting debtor 
State. 

(2) The “ Drago Doctrine ” (so called after the Argentinian 
Minister of Foreign Affairs who first affirmed it in 1902) that 
States are duty bound not to use against a defaulting debtor 
State compulsory measures such as armed military action. 
This doctrine was intended to apply in favour of Central and 
South American States as a virtual corollary to the Monroe 
Doctrine 1 ; accordingly, in its later form, it laid down that 
the public debts of such American States could not “ occasion 
armed intervention nor even the actual occupation of the 
territory of American nations by a European Power”. 
Drago’s objections were principally confined to the use of 
armed force in the collection of public debts; he was not 


1 See above, p. 79. 
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directly opposed to diplomatic intervention or to claims before 
international tribunals. Subsequently, the Hague Convention 
of 1907 for limiting the Employment of Force for the Recovery 
of Contract Debts provided that the States parties to the 
Convention would not resort to armed force in order to 
recover contract debts due to their nationals by another State, 
except where the State refused to accept arbitration or to 
submit to an arbitral award. 

(3) According to the most generally accepted theory, the 
obligation of a debtor State is similar in all respects to obliga¬ 
tions under international agreements in general. Therefore 
no special rules nor special methods of redress are applicable 
where a debtor State defaults. 

3—Responsibility for International Delinquencies 
(Wrongs Unconnected with Contractual 
Obligations) 

In practice most cases of State responsibility, at least before 
international tribunals, arise out of wrongs alleged to have 
been committed by the State concerned. By wrong in this 
connection is meant the breach of some duty which rests on 
a State at international law and which is not the breach of a 
purely contractual obligation. To such wrongs, more fre¬ 
quently the term “ international delinquency ” is applied. It is 
too early yet to measure the effects of the impact on the present 
topic of the increasing tendency under international law to cast 
responsibility on individuals for delinquencies (see Chapter 3, 
above). 

The general principle of responsibility for international 
delinquencies is laid down in the Chorzow Factory Case decided 
by the Permanent Court of International Justice. 1 

“ It is a principle of international law, and even a general 
conception of law, that any breach of an engagement involves 
an obligation to make reparation ”. 

Most of the cases which come under this head concern 
injuries suffered by citizens abroad. Indeed, the topic of 
protection of citizens abroad really makes up most of the 


1 Pub. P.C.I.J. (1928), Series A, No. 17, p. 29. 
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law on this subject. These injuries may be of different kinds, 
e.g., injuries to property in the course of riots, personal injuries, 
improper arrests by the local authorities, the refusal of local 
judicial tribunals to accord justice or due redress, and so on. 
Generally speaking, a person who goes to live in the territory 
of a foreign State must submit to its laws; but that is not to 
say that certain duties under international law in respect to 
the treatment of that person do not bind the State. Examples 
are the duty on the State to provide proper judicial remedies 
for damage suffered, the duty to protect alien citizens from 
gratuitous personal injury by its officials or subjects, and the 
duty to take all steps possible to apprehend and try those who 
have inflicted criminal damage on alien citizens. 

It may be said that according to international law, aliens 
resident in a country have a certain minimum of rights necessary 
to the enjoyment of life, liberty and property, but these are 
most difficult to define. 

In the subject of international delinquencies, it is important 
to apply the notion of imputability. This notion assists in 
clarifying the subject and in providing a proper framework for 
its theory. To take a practical example, if an agency of 
State X has caused injury to a citizen of State Y in breach of 
international law, technically we say that State X will be 
responsible to State Y for the injury done. What this means 
is that the organ or official of State X has committed a wrongful 
act, and the conduct in breach of international law is imputed 
from the organ or official to the State. The imputation is thus 
the result of the intellectual operation necessary to bridge the 
gap between the delinquency of the organ or official, and the 
attribution of breach and liability to the State. 

The practical necessity of the notion is founded on the 
importance of keeping clear the limits between international 
law and municipal or State law. Breaches of duty by State 
agencies are imputed only according to rules of international 
law, even though under municipal law such act would not 
have been imputed to the State against which a claim is lodged, 
because, for example, the agency concerned had acted outside 
the scope of its authority. 
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Imputability therefore depends on the satisfaction of two 
conditions (a) conduct of a State organ or official in breach 
of an obligation defined in a rule of international law; (b) the 
attribution to the State, in conformity with international law, 
of this breach of international obligations. It is only if the 
breach is imputable that the State becomes internationally 
responsible for the delinquency. Responsibility begins where 
imputability ends. As one writer has pointed out, 1 the State:— 

. . is liable only for its own delinquencies, which means, 
since the State itself is an abstraction, for such injurious acts 
or omissions of ‘ authorities * of the State, as international 
law, on principles of which the main outlines at least are well 
settled, attributes to the State itself”. 

In establishing the incidence of State responsibility, the 
inquiry proceeds as follows:— 

(1) It is first of all necessary to determine whether the State 
organ or official committing the illegal act had or had not a 
general authority under municipal law to perform the act in 
question. 

(2) If it be found that the State organ or official has this 
general competence the next matter to be investigated is 
whether the breach of duty is or is not imputable, so as to 
make the State responsible at international law. Here inter¬ 
national law acts entirely autonomously. For instance, it may 
be that although the State organ or official exceeded the 
authority conferred by municipal law, international law will 
none the less impute liability to the State. Thus, in the 
Youmans Case, 2 a lieutenant of State forces in a town in 
Mexico was ordered by the mayor of the town to proceed 
with troops to quell riots against and stop attacks being made 
on certain American citizens. The troops, on arriving at the 
scene of the riot, instead of dispersing the mob, opened fire 
on the house in which the Americans were taking refuge and 
killed one of them. The other two American citizens were 
then forced to leave the house, and as they did so were killed 
by the troops and the mob. The troops had disobeyed superior 

1 Brierly, British Year Book of International Law, 1928, at p. 42. 

5 Annual Digest of Public International Law Cases, 1925-1926, p. 223. 
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orders by their action in opening fire. It was held that the 
Mexican Government was responsible for the wrongful acts of 
the soldiers even though they had acted beyond the scope of 
their authority. 

(3) But if it be ascertained that the State organ or official 
was not generally competent under municipal law, so that the 
acts were completely ultra vires, no imputation of liability 
arises. Where an incompetent State agency commits an ultra 
vires act, it cannot be said to have acted on behalf of the State. 
To quote the Report of a League of Nations Sub-Committee 1 

“ If the act of the official is accomplished outside the scope 
of his competence, that is to say, if he has exceeded his powers, 
we are then confronted with an act which, judicially speaking , 
is not an act of the State. It may be illegal, but from the point 
of view of international law, the offence cannot be imputed to 
the State ”. 

However, even in these circumstances a State may become 
responsible if through other officials or organs it has broken 
an independent duty of international law, such as a duty to 
take steps to restrain the commission of the wrongful act, or 
to punish the offender, or to take measures to prevent the 
recurrence of the offence. 2 Thus the State may incur an 
indirect responsibility arising out of the ultra vires acts. 

(4) Where the illegal acts are committed by private citizens 
and not by an organ or official of the State the grounds for 
not imputing liability to the State are much stronger, for 
the doctrine of imputability rests on the assumption that 
the delinquency has been committed by an agency at least of the 
State concerned. But here again the agencies of the State 
may have broken some independent duty of international law, 
and liability may then be imputed to the State; e.g., if it fails 
in its duties of repression and punishment of the guilty persons. 
It is sometimes said that before a State is liable in this connec¬ 
tion, there must be some implied complicity in the wrongful 


1 Report of Sub-Committee of Committee of Experts for the Progressive 
Codification of International Law (1927) in League of Nations Doc. C 196, 
M.70, 1927, V., p. 97. 

2 See report of Sub-Committee of Committee of Experts for the Progressive 
Codification of International Law, op. cit., p 97. 
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act either by negligent failure to prevent the injury, or to 
investigate the case, or to punish the guilty offender. 

One particular example of damage done by private individuals 
has several times come before arbitral tribunals, 1 namely, that 
inflicted on the property or persons or aliens in the course of 
mob riots. It has been ruled on these occasions that the State 
is responsible for the acts of the rioters only if it is guilty of 
a breach of good faith or has been negligent in preventing the 
riots. If the State reasonably affords adequate protection for 
the life and property of aliens, it has fulfilled its duty at 
international law towards these persons. To quote the Report 
of the League of Nations Sub-Committee mentioned above:— 

“ Damage suffered by foreigners in case of riot, revolution 
or civil war does not involve international responsibility for 
the State. In case of riot, however, the State would be 
responsible if the riot was directed against foreigners, as such, 
and the State failed to perform its duties of surveillance and 
repression ”. 

General Principles as to Protection of Citizens Abroad 

The rules of State responsibility under this head depend on 
keeping a proper balance between two fundamental rights of 
States:— 


(i) the right of a State to exercise jurisdiction within its own 
territory, free from control by other States; 

(ii) the right of a State to protect its citizens abroad. 


Corresponding to these two rights there is a fundamental 
divergence of attitude between the States against which claims 
of this kind are most frequently lodged—the Central and South 
American States—and the States which most frequently lay 
such claims—Great Britain and the United States. It is 
natural that the Latin American States should resent the 


lodging of charges that their Courts have not accorded justice 
and similar claims which appear to disparage their laws and 
institutions. At the same time, Great Britain and the United 
States are entitled to see their own citizens fully protected 
against gross abuses of their legal rights. The difficulty in 


1 See, e.g., the Home Missionary Society Case, Annual Digest of Public 
International Law Cases, 1919-1922, pp. 173-4. 
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reconciling the two viewpoints is so great that the attempt of the 
Hague Codification Conference of 1930 to codify the rules as 
to State responsibility ended in failure. 

Most frequently claims are laid on the basis of what is 
termed “ denial of justice ”, 1 2 In a broad sense, the term covers 
all injuries inflicted on citizens abroad in violation of inter¬ 
national justice, whether by judicial, legislative or administrative 
organs, e.g., maltreatment in gaol, or arbitrary confiscation of 
property; but in its narrow and more technical sense it connotes 
misconduct or inaction on the part of the judicial agencies of 
the respondent State, denying to the citizens of the claimant 
State the benefits of due process of law. To constitute a 
“ denial of justice ” in this narrow sense there must be some 
abuse of the judicial process or an improper administration of 
justice, e.g., obstructing access to the Courts, unwarranted 
delays in procedure, a manifestly unjust judgment of the Court, 
a refusal to hear the defendant, or a grossly unfair trial. 

In the Chattin Claim (1927), the United States-Mexico 
General Claims Commission found that a denial of justice had 
occurred on Mexico’s part, and it cited certain facts in support. 

“ Irregularity of Court proceedings is proven with reference 
to the absence of proper investigation, the insufficiency of 
confrontations, withholding from the accused the opportunity 
to know all of the charges brought against him, undue delay 
of the proceedings, making the hearings in open Court a mere 
formality, and a continued absence of seriousness on the part 
of the Court 

The Commission also pointed out that Mexican criminal 
procedure was “ far below international standards of civilisa¬ 
tion”. Similarly, in the Cutting Case* the United States 
intervened with Mexico to obtain a proper trial for an American 
citizen who had been arrested on a charge of criminal libel. 

Important in this connection is the matter of exhaustion of 
local remedies , particularly where claims for denial of justice 
are brought before international tribunals. It appears to be 
the rule that no State should intervene or claim in respect of 

1 See, on the whole subject, Freeman, The International Responsibility of 
States for Denial of Justice (1938). 

2 See above, pp. 167-168. 
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an alleged denial of justice until all local remedies open to 
its nationals have been exhausted without result. The obvious 
principle underlying the rule is that until there has been 
recourse to the highest judicial authority of the respondent 
State it cannot be said that there has been a denial of justice. 

A detailed consideration of the local remedies rule lies 
outside the scope of this book, but certain principles may be 
briefly formulated:— (a) a local remedy is not to be regarded 
as adequate and need not be resorted to if the municipal 
Courts are not in a position to award compensation or damages; 
(b) a claimant is not required to exhaust justice if there is 
no justice to exhaust; e.g., where the supreme judicial tribunal 
is under the control of the executive organ responsible for the 
illegal act, or where an act of the legislative organ has caused 
the injury suffered; (c) where the injury is due to an executive 
act of the government as such, semble the injured foreign 
citizens are not required to exhaust local remedies. 

State Responsibility and the Fault Theory 

It is often said that a State is not responsible to another 
State for unlawful acts committed by its agents unless such 
acts are committed wilfully and maliciously or with culpable 
negligence. 

It is difficult to accept so wide a conclusion and so invariable 
a requirement. A general floating condition of malice or 
culpable negligence rather contradicts the scientific and practical 
considerations underlying the law as to State responsibility. 
Few rules in treaties imposing duties on States contain anything 
expressly in terms relating to malice or culpable negligence, 
and breaches of those treaties may without more involve the 
responsibility of a State party. It is only in specific cases 
when particular circumstances demand it that wilfulness or 
malice may be necessary to render a State responsible; e.g., if 
the State knowingly connives in the wrongful acts of insurgents 
or rioters it would become liable, although not generally 
otherwise. 

Further, the actual decisions of international arbitral 
tribunals fail to justify a general condition of malice or 
culpable negligence. An instructive precedent is supplied by 
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the case of the Jessie 1 which came before the British-American 
Claims Arbitral Tribunal in 1921. There the United States 
was held responsible to Great Britain for the action of its 
officers, although such action was bona fide and in the belief 
that it was justified by a joint regulation adopted by the two 
countries. The Tribunal laid down the wide principle that:— 

“ Any government is responsible to other governments for 
errors in judgment of its officials purporting to act within the 
scope of their duties and vested with power to enforce their 
demands 

Thus the Tribunal did not hold that the presence of malice or 
culpable negligence was a condition precedent of State 
responsibility. 

4.—Claims 

Inasmuch as a State has a right to protect its citizens abroad, 
it is entitled to intervene diplomatically or to lodge a claim for 
satisfaction before an international arbitral tribunal if one of 
its subjects has sustained unlawful injury for which another 
State is responsible. The claimant State is deemed to be 
injured through its subjects, and once the intervention is made 
or the claim is laid, the matter becomes one that concerns the 
two States alone. The injured subject’s only right is to claim 
through his State as against the State responsible. 

Sometimes it is expressed that this right corresponds to an 
administrative duty of the State towards such of its nationals 
as have suffered injury. 2 But State practice (e.g., of the 
Department of State of the United States) shows that most 
States regard the sponsoring of claims by nationals as entirely 
within their discretion. Whether or not protection be a 
right or a duty of the State, it is now well established that in 
the international forum as a rule the only recognised claimants 
are States. To quote the Permanent Court of Justice 3 :— 

“ Once a State has taken up a case on behalf of one of its 
subjects before an international tribunal, in the eyes of the 
latter the State is the sole claimant 


1 See British Year Book of International Law, 1938, at p. 115. 

2 See Gschwmd v. Swiss Confederation, Annual Digest of Public Inter¬ 
national Law Cases, 1931-1932, at pp. 242-3. 

8 Pub. P.C IJ. (1924), Senes A, No. 2, at pp. 11-12. 
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It follows from the general principle that once compensation 
has been assessed and paid by the defendant State to the 
claimant State, the defendant State, apart from express contract, 
is not interested in nor entitled to concern itself with the manner 
in which the complainant State disposes of the sum of money 
awarded. 

The persons on behalf of whom a State is entitled to 
propound an international claim are primarily its nationals, 
but may include also “ protected ” subjects such as those 
placed under that State’s diplomatic protection, and even 
aliens who have complied with almost all the conditions of 
naturalisation. In the majority of cases, international arbitral 
tribunals have applied the rule that the injured person must 
have the nationality of the claimant State or other recognised 
status at the time the injury was suffered and must retain it 
until the claim is decided. The necessity for the rule was 
expressed by the United States-Germany Mixed Claims 
Commission as follows 1 :— 

“ The reason of the rule is that the nation is injured through 
injury to its national and it alone may demand reparation as no 
other national is injured. As between nations the one inflicting 
the injury will ordinarily listen to the complaint only of the nation 
injured. . . . Any other rule would open wide the door for 
abuses and might result in converting a strong nation into a 
claim agency on behalf of those who after suffering injuries 
should assign their claims to its nationals or avail themselves 
of its naturalisation laws for the purpose of procuring its 
espousal of their claims ”. 

In the celebrated Vm Alone Case 2 between Canada and the 
United States, the Canadian Government was held entitled to 
claim although only the nominal or de jure owner of the vessel 
—the I’m Alone —was of Canadian nationality, the real or 
de facto owners being actually Americans. Counsel for the 


1 See Report of Decisions of the Commission, at pp. 175 et sea. Cf. also 
the difficult case of The Bathoti, [1934] AC 91. 

I This case ar ose out of the sinking in 1929 of the I’m Alone, a British 
schooner of Canadian registry, by a United States coastguard vessel at a 
point on the high seas more than 200 miles from the United States coast 
Ine I mi Alone was engaged in the smuggling of alcoholic liquor into the 
United States, but the Canadian Government claimed that the sinking was 
illegal and not justified by any Convention with the United States. 
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United States urged that the damages awarded would ultimately 
go into the pockets of American citizens, but this was treated 
as an irrelevant consideration. 

This doctrine of “ nationality of claims ” has been 
condemned as artificial, and the theory that a claimant State 
is injured through its subjects has been described as a pure 
fiction, but they are both supported by the weight of State 
practice and arbitral decision. 

Damages and Interest 

Under international law, in matters of State responsibility, 
a claimant State is always entitled to some damages where 
its claim has been sustained, irrespective of whether the 
wrongful act subject of the claim has caused material damage, 
or injury, or pecuniary loss. Further, if the wrongful act be 
an infringement, contrary to international law, of the rights 
of a private citizen whose claim has been espoused by that 
State, the damage deemed to have been suffered by the claimant 
State is an mdependent damage not identical with that suffered 
by the individual. To quote the Permanent Court of Inter¬ 
national Justice in the Chorzow Factory Case 1 :— 

“The damage suffered by an individual is never . . . 
identical in kind with that which will be suffered by the State; 
it can only afford a convenient scale for the calculation of the 
reparation due to the State ”. 

This principle is consistent with the award in the Lusitania 
Death Claims , arising out of the sinking of the British vessel, 
the Lusitania , by a German submarine in 1915. The United 
States-Germany Mixed Claims Commission, in claims by the 
United States on behalf of American citizens drowned when 
the vessel sank, refused to grant vindictive or exemplary 
damages 2 against the German Government. 3 On the other 
hand, such damages appear to have been awarded by the 
United States-Mexico General Claims Commission in the 
Jane's Case (1926), where the claim was lodged by the United 

1 Pub P CIJ (1928), Senes A, No. 17, at p 28 

2 Vindictive or exemplary damages are damages given on an increased scale 
m respect of acts committed maliciously or with gross negligence or in other 
circumstances of aggravation. 

* Annual Digest of Public International Law Cases, 1923-1924, No. 113. 
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States in regard to the failure of the Mexican authorities to 
take prompt and effectiv e action to apprehend the murderer of 
an American citizen. The Commission awarded damages for 
the “ indignity ” done to the relatives of the victim by the 
murderer’s non-punishment . 1 

In several instances, international arbitral tribunals have 
awarded two separate heads of damage, one in respect of the 
damage suffered by individuals, and the other in respect of 
injury to the claimant State. Such an award was made in the 
I'm Alone Case (supra), and is consistent with the views 
expressed by the International Court of Justice that the United 
Nations can claim compensation both in respect of itself and of 
the damage to individuals arising out of injuries suffered by its 
officials in the course of their duties . 2 

In practice, however, most States limit their claims to the loss 
actually suffered by the individual, and such loss is also usually 
the measure of the arbitral tribunal’s award, irrespective of the 
degree of blame attachable to the delinquent or respondent 
State. 


1 Annual Digest of Public International Law Cases, 1925-1926, No. 158. 
Apart from arbitral awards, States have in practice repeatedly paid indemnities 
m the form of vindictive damages to other States for breaches of duty of more 
than ordinary concern 

* See Advisory Opinion on Reparation for Injuries Suffered in the Service 
of the United Nations , I.C.J. Reports (1949), pp. 174 et seq. 



Chapter 11 

THE STATE AND THE INDIVIDUAL 
1.—Nationality 

Nationality is the most frequent and sometimes the only 
link between an individual and a State, ensuring that effect 
be given to that individual’s rights and obligations at inter¬ 
national law. It may be defined as the status of membership 
of the collectivity of individuals whose acts, decisions, and 
policy are vouchsafed through the legal concept of the State 
representing those individuals. One of the best passages 
descriptive of the status is that contained in the judgment of 
the United States-Mexico General Claims Commission in 
Re Lynch. 1 

“ A man’s nationality forms a continuing state of things and 
not a physical fact which occurs at a particular moment. A 
man’s nationality is a continuing legal relationship between the 
sovereign State on the one hand and the citizen on the other. 
The fundamental basis of a man's nationality is his membership 
of an independent political community . This legal relationship 
involves rights and corresponding duties upon both—on the 
part of the citizen no less than on the part of the State 

Most of the rules as to nationality are the sole concern of 
municipal law. It has long been conceded that it is the pre¬ 
rogative of each State to “ determine for itself, and according 
to its own constitution and laws what classes of persons shall 
be entitled to its citizenship ”. 2 

Under recent changes in the legislation of each of the Member 
States of the British Commonwealth, the law as to British 
nationality has been revised. Each Member State has its own 
“ citizens ” (i.e., nationals), but in addition there is the status 
of a British “subject” which denotes membership of the 
Commonwealth and comprises certain privileges. This 
terminology may, perhaps, cause confusion. 


1 AnnualDigestofPublic International LawCases, 1929-1930,p. 221, atp. 223. 
i Per Gray, J., in U S. v. Wong Kim Ark (1898), 169 U.S. 649, at p. 668. 
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Varied indeed are the different rules on nationality found 
in State laws, this lack of uniformity being most manifest in 
the divergencies relating to original acquisition of nationality. 
Thus the laws of one group of States provide that a person’s 
nationality is determined by that of his parents at birth (jus 
sanguinis), those of a second group equally by parentage (jus 
sanguinis), and by the State of the territory of birth (jus soli), 
those of a third group principally by parentage (jus sanguinis) 
and partly by the State of territory of birth (jus soli), and those 
of a fourth group principally by the State of territory of birth 
(jus soli) and partly by parentage ( jus sanguinis). 

At the same time, in recent years, with the increasing inter¬ 
national intercourse and traffic, and as a result of the sweeping 
territorial changes in Central and Eastern Europe, serious 
problems arose out of the conflict of municipal nationality 
laws. As a matter of urgent necessity, international law was 
forced to extend its domain more and more over the field of 
nationality because individual State action was by itself 
insufficient to cope with such problems as multiple nationality, 
statelessness, loss of nationality, and so on. In 1930, after 
years of preliminary work, the Hague Codification Conference 
adopted the following important instruments:— 

(i) Convention on the Conflict of Nationality Laws; 

(ii) Protocol on Military Obligations and Double Nationality; 

(iii) Protocol on a Certain Case of Statelessness; (iv) Special 
Protocol with regard to Statelessness. The titles of these 
instruments give sufficient indication of the nationality problems 
which clamoured for regulation by international legislation. 

Although these instruments have accomplished much, lack 
of uniformity in State nationality laws has continued to be a 
troublesome matter. 

Nationality should be distinguished from the following:— 

(a) Race. For example, in the British Empire, British 
nationality is conceded to those entitled to it, quite irrespective 
of racial origins. An Indian, a Chinese, a Jew, or a Mongolian, 
may be a British subject provided the requirements of the 
nationality statutes are satisfied. On the other hand, a person 
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of British stock may lose British nationality in the circumstances 
provided by these statutes, e.g., by declaration of alienage. 

(b) Membership or citizenship of the States or pro\:nces cf 
a Federation. This local citizenship falls short of the inter¬ 
national status of nationality, although it may entitle the 
holder e r s entualiy to claim these fuller and wider rights. 

(c) The right to diplomatic protection. For example, under 
United States law and practice many persons enjoy a right to 
protection without being American subjects. 1 Similarly, it 
has been held that French protected subjects do not necessarily 
become French nationals. 2 But note that British protected 
persons are in a broad sense treated as British nationals at 
international law, though assimilated to aliens for the purpose 
of municipal legislation. 3 

(d) Rights of citizenship. Under the former German 
k ‘ Nuremburg laws ” passed by the Nazi Go\ eminent in 1935, 
a distinction w T as drawn between a Staatsangehoriger (or 
German subject) and a Reichsburger (or German citizen). 
According to these laws a Staatsangehoriger could only obtain 
this status of full citizenship if he proved that he was of 
Teutonic blood and was willing to serve the German nation. 
As non-Aryans, Jews were of course denied full German 
citizenship. Disabilities in citizenship, even of a serious 
nature, do not involve loss of nationality. This is shown by 
the case of Kahane v. Parisi and the Austrian State i where it 
was held that Jews in Rumania who were denied many privileges 
and subjected to many severe restrictions were none the less 
Rumanian nationals. 

(e) The status of British “ subject ” referred to above. 
International Importance of Nationality 

It is always material to know of which State a particular 
person is a national. The reason is that nationality has 
various important incidents at international law:— 

1 See fhe~CosteIIo Case, Annual Digest of Public International Law Cases, 
1929-1930, at pp. 188-9. 

2 Decision of the Franco-German Mixed Arbitral Tribunal in Djevahirdjhian 
v. Germany, Annual Digest of Public International Law Cases, 1927-1928, 
pp. 310 et seq. 

3 Jones, British Year Book of International Law, 1945, pp. 122 et seq. 

1 Decision of the Austro-German Mixed Arbitral Tribunal, Annual Digest 
of Public International Law Cases, 1929-1930, pp. 213 et seq. 
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(it The right to diplomatic protection abroad is an essential 
attribute of nationality. We ha\e already seen that in 
questions of State responsibility, it is regarded as a vital right 
of each State that it should be entitled to protect its subjects 
abroad. The English common law conception of nationality 
coincides with this principle; as early as Calvin's Case, 1 it 
was ruled that allegiance and protection were the correlative 
aspects of nationality—“ Protectio trahit subjectionem et 
subjectio protectionem 

(ii) The State of which a particular person is a national may 
become responsible to another State if it has failed in its duty 
of preventing certain wrongful acts committed by this person 
or of punishing him after these wrongful acts are committed. 2 

(iii) It is the duty of a State to recei\e back on its territory 
its own nationals. 

(i\) Nationality imports allegiance, and one of the principal 
incidents of allegiance is the duty to perform military service 
for the State to which such allegiance is owed. 

(v) A State has a general right to refuse to extradite its own 
nationals to another State requesting surrender. 

(vi) Enemy status in time of war may be determined by the 
nationality of the person concerned. 

(vii) States may frequently exercise jurisdiction on the basis 
of nationality. 3 

Clearly difficulties may arise in many cases where the 
nationality of a particular indhidual is in doubt. The 
authorities have long established that the question is to be 
decided by the municipal law of the State whose nationality 
such person is alleged to possess; according to Russell, J., in 
Stoeck v. Public Trustee 4 :— 

“ The question to what State a person belongs must ulti¬ 
mately be decided by the municipal law of the State to which 
he claims to belong or to which it is alleged that he belongs 

This principle is supported by Articles 1 and 2 of the Hague 
Convention of 1930 on the Conflict of Nationality Laws. 
These provisions are as follows:— 


1 (1608), 7 Co. Rep. la. 2 See above, pp. 206-7. * See above, pp. 185-6, 
1 [1921] 2 Ch. 67, at p. 78. 
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“ Article 1. It is for each State to determine under its own 
law who are its nationals. This law shall be recognised b\ 
other States in so far as it is consistent with international 
Conventions, international custom, and the principles of law 
generally recognised with regard to nationality. 

“ Article 2. Any question as to whether a person possesses 
the nationality of a particular State shall be determined in 
accordance with the law of that State ”, 

It should be added that a duly authorised passport is prima 
facie evidence of nationality. 1 

Acquisition of Nationality 

The practice of States shows that nationality may be acquired 
in the following principal ways 

(1) By birth either according to jus soli —the territory of 
birth—or jus sanguinis —the nationality of the parents at birth 
—or according to both. 

(2) By naturalisation, either by marriage, as when a wife 
assumes her husband’s nationality, or by legitimation, or by 
official grant of nationality on application to the State 
authorities. 

(3) The inhabitants of a subjugated or conquered or ceded 
territory assume the nationality of the conquering State, or of 
the State to which the territory is ceded. 

Loss of Nationality 

According to the practice of States, nationality may be 
lost by:— 

(1) Release, or renunciation, e.g., by deed signed and regis¬ 
tered at a consulate, or by declaration of alienage under 
British Statute. 

(2) Deprivation, e.g., under special denationalisation laws 
passed by the State of which the person concerned is a national. 

(3) Long residence abroad. 

So far as both international law and municipal law are 
concerned, there is a presumption against the loss of one 
nationality that has been held for some time, and a heavy onus 
of proof must be discharged before the loss is recognised. 

1 See Sandifer, Eudence Before International Tribunals (1939), at pp. 154-5, 
and cf. Joyce v. Director of Public Prosecutions, [1946] A.C. 347. 
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For instance, by Article 7 of the Hague Con\ention of 1930 
on the Conflict of Nationality Laws, the mere grant of an 
expatriation permit is not to entail the loss of nationality of 
the State issuing the permit. Under English law, an individual 
seeking to establish loss of nationality of a particular State 
must not merely satisfy the Court by positive evidence as to 
the facts of the municipal law under which he alleges such 
loss, 1 but must also prove that nationality has been lost for 
all purposes and with all its incidents, and any possibility that 
a right of protection or a chance of resumption of nationality 
still exists will prevent the onus being discharged. 2 

Double Nationality, Statelessness, and Nationality of Married 
Women 

Owing to the conflict of nationality laws and their lack of 
uniformity, it often arises that certain individuals possess 
double nationality. A frequent instance is the case of a 
woman who, marrying somebody not of her own nationality, 
may retain her nationality according to the law of the State 
of which she is a national and acquire the nationality of her 
husband according to the law of the State of which her husband 
is a national. Double nationality may also result from birth 
in the territory of a State, not the State of which the parents 
are nationals, although usually a minor is given a chance to 
opt for one or the other nationality on the attainment of 
his majority. 

Articles 3 to 6 of the Hague Convention of 1930 on the 
Conflict of Nationality deal with some difficulties arising out 
of double nationality. Of particular importance is Article 5, 
which provides that within a third State a person of more 
than one nationality shall be treated as if he only had one 
nationality, and such third State shall recognise exclusively 
either:— (a) the nationality of the country in which he is 
habitually and principally resident, or (b) the nationality of 
the country with which in the circumstances he appears to be 
in fact most closely connected. 


1 Hahn v. Public Trustee, [1925] 1 Ch. 715. 

2 Stoeck v. Public Trustee, [1921] 2 Ch. 67 ; Ex parte Weber , [1916] 1 A.C. 
421, at p. 425. 
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Statelessness arises for nuch the same reaso:> arc unde 
much the same circumstances as double national::}. In the 
e\es of certain States, there is an ad\antas;e in allow ins 
statelessness of particular persons to continue as thereby the} 
are enabled to a\oid payment of war pensions and the like, 
and to pre\ent such persons acquiring land holdings, which 
they could ha\e done if they were nationals. There is a 
arowina tendencv of international agreements which should be 
carried further to cut down cases of statelessness; see for 
example the Hague Protocols of 1930 on statelessness. 

Under the ruling of Russell, J., in Stoeck The Public 
Trustee, l statelessness is a condition recognised b\ English 
law'. As to the nationality of married women, there ha\e been 
important legislate e changes in recent years. The details lie 
outside the scope of this book, but generally it can be said that 
the tendency of most States is to establish equality of the 
spouses in the matter of retention of pre-marital nationality. 


2.—Rights and Duties of States with regard 

to Aliens 

With the growth of international commerce and international 
communications, the subject of the treatment of aliens has 
attained considerable importance in recent years. Each State 
has adopted its own practice in the matter and therefore the 
rules of international law are not clearly defined. In the 
period between the two World Wars, there was a movement 
to regulate the treatment of aliens by a general international 
agreement, which was not, however, realised. At the present 
time the treaties which do deal with the rights and duties of 
States as regards aliens are almost entirely of a bilateral 
character. 


Admission of Aliens 

Four principal opinions have been held regarding the ad¬ 
mission of aliens into countries not of their nationality:— 

(a) A State is under a duty to admit all aliens. 

(b) A State is under a duty to admit all aliens, subject to 
the qualification that it is entitled to exclude certain classes, 


1 [1921] 2 Ch. 67. 
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for example drug addicts, persons with diseases, and other 
undesirables. 

(c) A State is bound to admit aliens but may impose 
conditions with regard to their admission. 

(d) A State is fully entitled to exclude all aliens at will. 

So far as State practice is concerned, it may be said that the 
first \iew has never been accepted as a general rule of inter¬ 
national law 7 . 

Most States claim in legal theory to exclude all aliens at 
will, affirming that such unqualified right is an essential 
attribute of sovereign government. The Courts of Great 
Britain and the United States have laid it down that the right 
to exclude aliens at will is an incident of territorial sovereignty. 
In Great Britain, this right was unhesitatingly declared in the 
leading case of Musgrove v. Chun Teeong Toy. 1 Similarly, in 
the United States this view has been stated by the Supreme 
Court in the two leading cases of Nishimura Ekiu v. US. 2 and 
Fong Yue Ting v. U.Sd In the Nishimura Ekiu Case, Gray, J., 
said 4 :— 

It is an accepted maxim of international law, that every 
sovereign nation has the power, as inherent in sovereignty and 
essential to self-preservation, to forbid the entrance of foreigners 
within its dominions, or to admit them only in such cases and 
upon such conditions as it may see fit to prescribe 

Gray, J., in the Fong Yue Ting Case, spoke of the “ right to 
exclude all aliens or any class of aliens, absolutely or upon 
certain conditions, in war or in peace ” as being “ an inherent 
and inalienable right of every sovereign and independent nation 
essential to its safety, its independence, and its welfare”. 

The absence of any duty at international law to admit aliens 
is supported by an examination of State migration laws, 
showing that scarcely any States freely admit aliens. If further 
evidence be necessary, it is supplied by the several agreements 
and conventions concluded in the period 1920-1939 providing 
for the admission of refugees to certain countries, e.g., the 
Geneva Convention of 1938 concerning the Status of German 


1 [1891] A.C..272. 

“ (1893./, 149 U.S. 698. 


2 (1892), 142 U.S. 651. 
4 Ibid., at p. 659. 
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Refugees and the Evian Agreement concluded in the same year 
fixing the quotas which each country agreed to admit. 

While theoretically almost all States claim the right to 
exclude aliens, in practice they do not exercise this right to 
its fullest extent. As a general rule, conditions are imposed 
on admission, or only certain classes, e.g., tourists, students, 
are freely admitted. Moreover, there is one practical limitation 
on the full exercise of the right which e\ery State must carefully 
take into account, namely, that the entire prohibition of the 
citizens of one particular State would diplomatically be regarded 
as an affront or as “ an unfriendly act ” towards that State. 

Most frequently the case of reciprocal treatment of aliens 
by different States is dealt with by bilateral treaties of commerce 
and navigation. Usually States do not press their rights under 
such treaties because to do so might restrict their own freedom 
of action. 

It has now become more widely recognised that if a duty 
to admit aliens is to be imposed on States, then conversely 
certain obligations require to be observed by the States of 
emigration. These States, it is claimed, should realise that 
immigration countries have social and economic problems of 
their own and cannot be considered as mere dumping grounds 
for the undesirable or the impoverished, and that an immigrant 
intending to settle permanently in a new country should not 
be regarded as carrying with him his former loyalties and 
racial affinities. 

Legal Position of Aliens when Admitted 

An alien entering the territory of a State becomes subject 
to its laws in the same way exactly as citizens of that State. 
Most States, however, subject aliens to some kind of discrimi¬ 
nation or some measure of restrictions of varying severity. 
Frequently they are denied voting rights or the right to practise 
certain professions or the power of holding real estate. In 
recent years, the highly strung economic nationalism of most 
States has tended to increase the severity of these restrictions. 
^ In 1924, the Economic Committee of the League of Nations 
classified the treatment of aliens abroad under the following 
headings 
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(a) Fiscal treatment, e.g., taxation. 

(b) Rights as to the exercise of professions, industries, or 
occupations. 

(c) Treatment in such matters as residence, the holding of 
property, and ci\il pri\ileges and immunities. 

{d) Conditions of admission and immigration. 

As to (a), unless possessing diplomatic immunity, resident 
aliens are not exempt from ordinary civil taxes or customs dues. 
Leading English and American decisions have also affirmed 
the right of all States at international law to tax property 
physically within their jurisdiction belonging to non-resident 
aliens. 1 

As to (c), aliens are exempt from any compulsory obligation 
to sene in the armed forces of the country in which they reside 
unless the State to which they belong consents to waive this 
exemption. This rule, howe\er, does not prevent compulsory 
sen ice in a local police force, or, apparently, compulsory 
service for the purpose of maintaining public order or repelling 
a sudden invasion. 2 During the Second World War most 
belligerent States compelled resident aliens to perform some 
kind of service connected with the war effort, even to the extent 
of making voluntary service in the armed forces an alternative 
to the performance of compulsory civilian duties. This was 
brought about by the exigencies of modern “ total war ”. 

As noted above in the chapter on State Responsibility, an 
alien carries with him a right of protection by his national 
State, although the latter is not duty bound to exercise that 
right. Grossly unfair discrimination or outright arbitrary 
confiscation of the alien’s property would be legitimate ground 
for intervention by that State. An alien’s vested rights in his 
country of residence are also entitled to protection. But as 
the decision of the Permanent Court of International Justice 
in the Oscar Chinn Case 3 shows, protection of vested rights 
does not mean that the State of residence is duty bound to 

1 Winansv. A.G., [1910] A.C. 27; Burnet v. Brooks (1933), 288 U.S. 378. 

s See judgment of Latham, C.J., in decision of Australian High Court, 
Potites v. The Commonwealth (1945), 70 Commonwealth Law Reports 60, 
at pp. 70-71. 

3 Pub. P.C.IJ. (1934), Series A/B, No. 63. 
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refrain from granting such special benefits to its citizens as 
may result incidentally in losses to the alien. As to unfair 
discrimination, in order to prove that discrimination goes 
beyond reasonable standards, the facts and surrounding circum¬ 
stances must be considered as well as the actual laws. The 
Permanent Court of Justice has said 1 

“The prohibition against discrimination, in order to be 
effective, must ensure tlie absence of discrimination in fact as 
well as in law. A measure which in terms is of general appli¬ 
cation, but in fact is directed against Polish nationals and other 
persons of Polish origin or speech, constitutes a violation of 
the prohibition ”. 

A resident alien owes temporary allegiance or obedience to 
his State of residence, sufficient at any rate to support a charge 
of treason. 2 

Expulsion of Aliens 

States are generally recognised as having the power to expel 
or deport aliens. Like the power to refuse admission, this is 
regarded as an incident of a State’s territorial sovereignty. 

Expulsion of aliens on a mass scale may give rise to an 
international crisis and provoke diplomatic intervention by the 
national State of the expelled aliens, as in November, 1934, 
when Yugoslavia began to expel Hungarian citizens because 
of Hungary’s alleged connivance in the murder of King 
Alexander of Yugoslavia one month previously at Marseilles. 

As a general rule, expulsion of aliens should be resorted to 
only in extreme instances and should be carried out in the 
manner least injurious to the person being deported. 

3—Extradition 

‘ Extradition may be defined as the surrender of a person 
acciised or convicted of a crime by the State in the territory 
of which he has taken refuge to the State in whose territory 
the crime has been committed or which has convicted him of 
the crime. Requests for extradition are usually made and 
answered through the diplomatic channel. 

1 Advisory Opinion on Treatment of Polish Nationals in Danzig, Pub. 
P.C.I.J. (1932), Series A/B, No. 44, at p. 28. 

*De Jager v. A.-G. of Natal, [1907] A.C. 326. 
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The following rational considerations have conditioned the 
law and practice as to extradition:— 

(a) The general desire of all States to ensure that serious 
crimes do not go unpunished. Frequently a State in whose 
territory a criminal has taken refuge cannot prosecute or 
punish him purely because of some technical rule of criminal 
law or for lack of jurisdiction. Therefore to close the net round 
such fugitive offenders, international law applies the maxim, 
“ aut punire aut dedere ”, i.e., the offender must be punished 
by the State of refuge or surrendered to the State which can 
and will punish him. 

(b) The State on whose territory the crime has been com¬ 
mitted is best able to try the offender because the evidence is 
more freely a\ailable there, and that State has the greatest 
interest in the punishment of the offender, and the greatest 
facilities for ascertaining the truth. It follows that it is only 
right and proper that to the territorial State should be sur¬ 
rendered such criminals as have taken refuge abroad. 

With the increasing rapidity and facility of international 
transport and communications, extradition began to assume 
prominence in the nineteenth century. Because of the absence 
of customary law on the subject, extradition was at first dealt 
with by bilateral treaties. These treaties, inasmuch as they 
affected the rights of private citizens, required in their turn 
alterations to the laws and statutes of the States which had 
concluded them. Hence the general principle became estab¬ 
lished that without some formal authority either by treaty or 
by statute, fugitive criminals would not be surrendered nor 
would their surrender be requested. For this reason, extra¬ 
dition was called by some writers a matter “ of imperfect 
obligation In the absence of treaty or statute, the grant 
of extradition depended purely on reciprocity or courtesy. 

As regards English municipal law, the special traditions of 
the common law conditioned the necessity for treaty and 
statute. At common law the Crown had no power to arrest 
a fugitive criminal and to surrender him to another State; 
furthermore, treaties as to extradition were deemed to derogate 
from the private law rights of English citizens, and required 
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legislation before they could come into force in England. 1 
Thus from both points of view legislation was essential, and 
the solution adopted was to pass a general extradition statute 
—the Extradition Act, 1870—which applies only in respect of 
countries with which an arrangement for the surrender of 
fugitive offenders has been concluded and to which the Act 
itself has been applied by Order-in-Council. 

From a practical standpoint, extradition is only requested 
in the case of particularly serious crimes or crimes of some 
public importance. It is generally a slow and expensive 
procedure and, as between countries separated by vast stretches 
of ocean, is not frequently availed of. 

International law concedes that the grant of and procedure 
as to extradition are most properly left to municipal law. 
There are some divergences on the subject of extradition 
between the different State laws, particularly as to the following 
matters:—Extraditability of nationals of the State of asylum; 
evidence of guilt required by the State of asylum; and the 
relative powers of the executive and judicial organs in the 
procedure of surrendering the fugitive criminal. 

Before an application for extradition is made through the 
diplomatic channel, two conditions are as a rule required to 
be satisfied:— 

(a) There must be an extraditable person. 

(h) There must be an extraditable crime. 

We shall discuss each of these conditions. 

(a) Extraditable Persons 

There is uniformity of State practice to the effect that the 
requesting State may obtain the surrender of its own nationals 
or nationals of a third State. But' most States usually refuse 
the extradition of their own nationals who have taken refuge 
in their territory, although as between States who observe 
absolute reciprocity of treatment in this regard, requests for 
surrender are sometimes acceded to. Great Britain and the 
United States are prepared as a general rule to allow the 
extradition of their nationals because they regard criminal 


1 See above, pp. 66-67. 
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jurisdiction as essentially territorial, and therefore the territorial 
State of the locus delicti should according to their practice be 
the proper State to try the offender. 

To close the gap left open by the practice of some States 
in not extraditing their nationals, certain international Con- 
\entions, e.g., the Geneva Drugs Convention of 1936, have 
imposed on such States the obligation to prosecute their 
nationals for crimes such as those related to counterfeiting 
currency and drug trafficking, where extradition has been 
refused or could be refused to the State on whose territory the 
crimes were committed. 

(b) Extraditable Crimes 

The ordinary practice as to extradition crimes is to list these 
in each bilateral extradition treaty. 

Generally, States extradite only for serious crimes, and there 
is an obvious advantage in thus limiting the list of extradition 
crimes since the procedure is so cumbrous and expensive. 
Certain States, e.g., France, extradite only for offences which 
are subject to a definite minimum penalty, both in the State 
requesting and in the State requested to grant extradition. In 
the case of Great Britain, extradition crimes are scheduled to 
the Extradition Act, 1870. 

As a general rule, the following offences are not subject to 
extradition proceedings:—^) political crimes; (ii) military 
offences, e.g., desertion; (iii) religious offences. The principle 
of the non-extradition of political criminals apparently first 
appeared in the practice of States in the nineteenth century 
as a result of the widespread political convulsions of that period 
throughout Europe. It was due to the insistence at that time 
of tolerant and liberal States like Great Britain, Switzerland, 
and Holland on their right to give asylum to political refugees, 
that the principle became strongly established. None the less, 
the term “ political crime ” is not an easy one to define clearly. 
Different criteria are adopted by the authorities, some take 
the motive of the crime, others look to the purpose and circum¬ 
stances of its commission, and others restrict the meaning to 
specific offences only, e.g., treason or attempted treason. The 
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two English cases of Re Meunier 1 and Re Castionr show tnat, 
according to British judicial opinion, to constitute a political 
crime there must be two parties striving for political control 
in the State where the offence is committed, and the ofence 
must be committed in pursuance of that object. This means 
that ordinary anarchism and terrorism w T ould not be regarded 
as political offences. 

International law leaves to the State of asylum the sovereign 
right of deciding, according to its municipal law and practice, 
the question whether or not the offence which is the subject 
of a request for extradition is a political crime. 

The subject of political crimes arose in a general manner in 
and around the murder of King Alexander of Yugoslavia at 
Marseilles in 1934. In that year, the Italian Court of Appeal 
at Turin refused to extradite to France persons accused of 
participation in the murder on the ground that it was “ a 
political offence ”. This decision was much criticised. The 
Marseilles crime also led to the conclusion at Geneva in 1937 
of an international Convention for the repression of political 
terrorism under which States were to be bound to surrender 
persons guilty of terrorist crimes. Although sympathetic with 
the purpose of the Convention, States like Great Britain and 
Belgium were concerned at the possibility that they would have 
to surrender terrorists who were political offenders only, and 
they were very reluctant to allow even the smallest encroach¬ 
ment on their long-standing general practice of non-extradition 
of political criminals. It is for this reason that the Convention 
has not received sufficient ratifications, although certain 
formulae were inserted in the Convention expressly to meet 
the difficulties of the States mentioned. 

As regards the character of the crime, most States follow 
the rule of double criminality, i.e., that it is a condition of 
extradition that the crime is punishable according to the law 
both of the State of asylum and of the requesting State. The 
application of the rule to peculiar circumstances came before 
the United States Supreme Court in 1933 in the case of Factor 
v. Laubenheimer . 3 These proceedings were taken by the 


1 11894] 2 Q.B. 415. 


3 [1891] 1 Q.B. 149. 


3 290 U.S. 276. 
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3**.: si: w^:::r.::es for :he e\:r<icit:on of Jacob Factor on a 
S~z~z 2 c' rsceh: :g in London mer.e\ which he knew to ha\e 
re or. fraudulently obtained. At the time extradition was 
tj.rrl.eo for. Factor was residing in the State of Illinois, by 
the lor. s of which the offence charged was not an offence in 
II.me is. It was held by the Supreme Court that this did not 
prerent extradition if. according to the criminal law generally of 
the United States, the offence was punishable; otherwise 
extradition might fail merelv because the fugitive offender 
’■ cold succeed in finding in the country’ of refuge some province 
in v hich the offence charged was not punishable. 

" Once the contracting parties are satisfied that an identified 
offence is generally recognised as criminal in both countries 
there is no occasion for stipulating that extradition shall fail 
rnereh because the fugithe may succeed in finding in the 
country of refuge, some State, territory, or district in which the 
offence charged is not punishable.*’ 

A further principle sometimes applied is known as the 
principle of speciality , i.e., the requesting State is under a duty 
not to punish the offender for any other offence than that for 
w hich he w as extradited. This principle is frequently embodied 
in treaties of extradition and is approved by the Supreme Court 
of the United States. In Great Britain its application is a 
little uncertain; in R. v. Corrigan 1 the Extradition Act w r as 
held to prexail o\er a Treaty of Extradition with France 
embodying the speciality principle, and it was ruled that the 
accused there could be tried for an offence for which he was 
not extradited. 


1 [1931] 1 K.B. 527. 
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THE AGENTS OF INTERNATIONAL BUSINESS; 

DIPLOMATIC ENVOYS AND CONSULS 

1.—Diplomatic Envoys 

Nearly all States today are represented in the territory of 
foreign States by diplomatic envoys and their staffs. Such 
diplomatic missions are of a permanent character, although 
the actual occupants of the office may change from time to 
time. Consequent on a development over some hundreds of 
years, the institution of diplomatic representatives has come to 
be the principal machinery by which the intercourse between 
States is conducted. 

In fact, however, the general rise of permanent as distinct 
from temporary diplomatic missions dates only from the 
seventeenth century. The rights, duties, and privileges of 
diplomatic envoys continued to develop according to custom 
in the eighteenth century, and by the early nineteenth century 
the time was ripe for some common understanding on the 
subject, which as we shall see, took place at the Congress of 
Vienna in 1815. 

It is not the purpose of this book to provide a detailed 
examination of the subject, which is more conveniently to be 
found in standard works such as Satow’s Diplomatic Practice. 
A brief treatment of the classification of diplomatic envoys is 
none the less necessary. 

Classification of Diplomatic Envoys 

Originally, some controversy centred around the classification 
of diplomatic representatives, particularly as regards matters 
of precedence and relative status. Ambassadors sent on a 
temporary mission were called “ Extraordinary ” as contrasted 
with Ministers resident. Later the title “ Extraordinary ” was 
given to all Ambassadors whether resident or temporary, and 
finally the title of “Plenipotentiary” was added to their 
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designation. In its literal sense the terra “ Plec:po:ent:a:\ " 
signified that the era o\ vas fully empowered to transact 
business on behalf of the Head of State who had sent him cm 
the mission. 


The designation “ Envoy Extraordinary and Minister Pleni¬ 
potentiary ” came to be applied to almost all diplomatic 
representatives of the first rank, such as Ambassadors and 
Ministers, with the exception of Ministers resident. This 
titular nomenclature survives today, although the reasons for 
its use are not commonly appreciated. 

The Congress of Vienna in 1815 attempted to settle the order 
of precedence of diplomatic envoys. Although only five 
States were signatories of the arrangement drawn up by the 
Congress, all other States hav e since either expressly or tacitly 
adopted it. According to the provisions of the arrangement, 
diplomatic envoys were divided into three classes:— 

(1) Ambassadors including Papal legates and nuncios .— 
Ambassadors are considered personal representatives of the 
Head of State accrediting them and therefore are entitled to 
special honours. Their chief privilege is to negotiate with a 
Head of State personally. This privilege is of little use 
nowadays, when the most important business is negotiated in 
the first instance with the Minister of Foreign Affairs, and 
must be regarded as of nominal or titular value only. Another 
privilege which Ambassadors have as of right is to be addressed 
as “ Excellency 

(2) Ministers Plenipotentiary and Envoys Extraordinary .— 
Although accredited to the Head of State, these are not con¬ 
sidered personal representatives of the Head of State accrediting 
them, but only of the affairs of the State from which they 
come. They have no audience as of right with a Head of 
State personally, although it is established by usage that on a 
suitable occasion they may have the privilege of conferring 
with the Head of State to whom they are accredited. They 
have the title of “ Excellency ” by courtesy only. 

(3) Charges d\Affaires.—Charges d'Affaires are accredited 
not by a Head of State to a Head of State but by a Minister 
of Foreign Affairs to a Minister of Foreign Affairs. 
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A" TMss has pointed out. 1 this classification “proceeded 
upon a ver\ intelligible distinction between the functions 
exercised b\ each class " of envov. But a modification made 
subsequent!} bv a Conference at Aix-la-Chapelle in ISIS of the 
five signatory States of the arrangement of the Congress of 
Meruia. was far from logical. This change consisted of 
creating an intermediate class between the second and third 
classes above under the title of “ Ministers resident " accredited 
to Heads of State. Such “Ministers resident'’ were clearly 
capable of beinc included in the second class of Ministers 

u. 

Plenipotentiar} and Er.vovs Extraordinarv, but it was desired 
to ensure that Ministers of minor Powers, who would come 
within this new third class, should not enjoy precedence over 
Ministers of the Great European Powers. So precedence and 
rank have continued to be determined according to the order 
laid down bv these arrangements as to the four classes. 

It was further provided by the arrangement drawn up at the 
Congress of Vienna that diplomatic envoys were to take 
precedence in their respective classes according to the date of 
the official notification of their arrival. 

The attribution of ambassadorial rank to a diplomatic 
mission depends on various factors, including the rank of the 
States concerned. Sometimes an embassy is a matter of 
tradition, as for example between France and Switzerland. 
Usual!}, however, the population and importance of the 
country of mission are the determining factors. For example, 
onh recently, to mark Australia’s increased status in world 
affairs, as a result of her participation in the Second World 
War and her share in the important post-war international 
arrangements, the respective legations as between Australia 
and the United States were promoted to embassies. There are 
none the less many cases of anomalies in the allocation of 
embassies and legations, which are difficult to justify on any 
grounds other than policy and expediency. 

Besides permanent diplomatic representatives, States fre¬ 
quently accredit diplomatic agents for the purpose of particular 
negotiations or particular international Conferences. In such 


1 Tvviss, The Law of Nations (2nd Edition, 1884), Vol. I, at p. 344. 
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cases the agent is furnished with a document of Full Powers 
setting out his authority which in due course he presents to 
the authorities of the State with whom the negotiations are 
to be conducted, or to the Committee on Full Powers of the 
Conference. 

Appointment and Reception of Diplomatic Envoys 

The machinery of diplomacy used to be attended by a 
good deal of ceremony and ritual, and to a certain extent this 
still applies. Ceremonial procedure, for instance, is generally 
observed in regard to the arrival and departure of diplomatic 
envoys. 

The appointment of an individual as Ambassador or Minister 
is usually announced to the State to which he is accredited in 
certain official papers, with which the envoy is furnished, 
known as Letters of Credence or Lettres de Creance ; these are 
for remission to the receiving State. The envoy takes with 
him sealed letters and a copy. On arrival in the country of 
legation, he sends the copy to the Foreign Office in order to 
announce his arrival. The sealed original is handed personally 
by the envoy to the Head of State to whom he is accredited in 
a special formal ceremony marking the occasion. 

Apart from the Letters of Credence the envoy may take with 
him documents of full powers relating to particular negotiations 
or other specific written instructions. 

States may refuse to receive diplomatic envoys either:— 
(a) generally, or in respect to a particular mission of negotia¬ 
tion; or (b) because a particular envoy is not personally 
acceptable. In the latter case, the State declining to accept 
the envoy is not compelled to specify its objections to the 
accreditation or to justify them. Consequently, to avoid any 
such conflict arising, a State wishing to appoint a particular 
person as envoy usually ascertains beforehand whether he will 
be persona grata. Once such informal assent is obtained the 
accrediting State is safe in proceeding with the formal appoint¬ 
ment of its envoy. The term “ Agreation ” denotes the formal 
acceptance of a proposal that a particular individual should 
be accredited. 
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Rights and Privileges of Diplomatic Envoys 

As we have seen, diplomatic envoys enjoy exemption from 
the local civil and criminal jurisdiction. 1 

Ambassadors and Ministers also have a right to inviolability 
of the person. This right protects them from molestation of 
any land, and of course from arrest by the local authorities. 
Inviolability also attaches to the legation premises. 

One important privilege enjoyed by diplomatic envoys is 
freedom from taxation, including customs dues; the privilege 
is not conceded by international law as of right, but is purely 
a matter of comity or reciprocity. 

Certain classes of high officials of international institutions 
have been given a privileged status comparable to that of 
diplomatic envoys (see Chapter 17, below). 

Tennination of Diplomatic Mission 

A diplomatic mission may come to an end for various 
reasons:— 

(1) Recall of the envoy by his accrediting State. The letter 
of recall is usually handed to the Head of State or to the Minister 
of Foreign Affairs in solemn audience, and the envoy receives 
in return Lettres de Recreance acknowledging his recall. In 
certain circumstances, the recall of an envoy will have thi 
gravest significance; for example, where it is intended t 
warn the receiving State of the accrediting State’s dissatisfaction 
with their mutual relations. Such a step is only taken where 
the tension between the two States cannot otherwise be resolved. 

(2) A request by the receiving State that the envoy be 
recalled. This is equally a step of grave significance inasmuch 
as it may presage a rupture of diplomatic relations. 

(3) Delivery of passports to the envoy and his staff and suite 
by the receiving State, as when war breaks out between the 
accrediting and receiving States. 

(4) Fulfilment of the object of the mission. 

(5) Expiration of Letters of Credence given for a limited 
period only. 


1 See above, pp. 173 et seq. 
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2.—Consuls 

Consuls are agents of a State in a foreign count:}, but not 
diplomatic agents. Their primarv dut\ in such capacity is to 
protect the commercial interests of their appointing State, 
but commonly a great variety of other duties are performed 
by them for the subjects of their State; for example, the 
execution of notarial acts, the granting of passports, the 
solemnisation of marriages, and the exercise of a disciplinan 
jurisdiction o\er the crews of vessels belonging to the State 
appointing them. 

The institution of consuls is much older than that of 
diplomatic representathes, but the modern s>stem actual 1 .} 
dates only from the sixteenth century. Original!} consuls 
were elected by the merchants resident in a foreign cour.tr} 
from among their own number, but later the Great Powers 
established salaried consular sen ices and consuls were des¬ 
patched to different countries according to the requirements 
of the sen ice. Consuls are frequently stationed in more than 
one city or district in the State to which they are sent, thus 
differing from diplomatic envoys. There are, of course, other 
differences. Consuls are not equipped with Letters of Credence, 
but are appointed under a commission issued by their Go\ em¬ 
inent ; the appointment is then notified to the State where the 
consul is to be stationed, the Government of which is requested 
to issue an exequatur or permit to carry out the consular 
duties. If there is no objection to the appointment of the 
person concerned as consul, the exequatur is issued. The 
exequatur may be withdrawn if the consul commits a breach 
of the local law r s, or otherwise misconducts himself. 

Rights and Privileges of Consuls 

Consuls seldom have direct communication with the Govern¬ 
ment of the State in which they are stationed except where 
their authority extends over the whole area of that State, 
or where there is no diplomatic mission of their country in 
the State. More usually such communication will be made 
through an intermediate channel, e.g., the diplomatic envoy of 
the State by which they are appointed. 
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jc :m <i:/e comJs do not, like diplomatic 
c:r:ple:e immur.itv from local jurisdiction, 
snee 1 p:; r . lieges and exemptions are granted to 
lateral treat}, and these max include immunity 
rritorial Courts. Apart from this it 
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In practice a great number of orixileses ha\e attached 
ihemselv es to the consular office. In the absence of such 
privileges, consuls would not be able properly to fulfil their 
duties and functions, and accordingly as a matter of convenience 

W w 

the> have become general!} recognised by all States. Examples 
of such privileges are the consul’s exemption from service on 
juries, his right of safe conduct, the inviolability of his official 
papers and archives, and his right if accused of a crime to be 
released on bail or kept under surveillance until his exequatur 
is w ithdraw n or another consul appointed in his place. Certain 
States also grant consuls a limited exemption from taxation 
and customs dues. 


In general, however, the privileges of consuls are less settled 
and concrete than those of diplomatic envoys. 

The modern tendency of States is to amalgamate their 
diplomatic and consular services, and it is a matter of frequent 
occurrence to find representatives of States occupying, inter¬ 
changeably or concurrently, 2 diplomatic and consular posts. 
Lnder the impact of this tendency, the present differences 
between diplomatic and consular privileges may gradually be 
narrowed. 


: See above, pp. 176-177. 

- See, e.g., Engelke \. Musmann, [1928] A.C. 433. 
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THE LAW AND PRACTICE AS TO TREATIES 

1 —Nature and Functions of Treaties 

A treaty may be defined as an agreement whereby two or 
more States establish or seek to establish a relationship under 
international law between themselves. So long as it attests 
an agreement between States, any kind of instrument or 
document may be a treaty irrespective of the form with which 
the text is clothed. 

At the same time, merely considering the treaty as an agree¬ 
ment is to over-simplify its place and function in international 
practice. As Sir Arnold McNair has pointed out, 1 the treaty 
is the main instrument with which the society of States is 
equipped for the purpose of carrying out the multifarious 
transactions of international life. In municipal law, the 
private citizen has a large variety of instruments from which 
to choose for performing a legal act, e.g., contracts, convey¬ 
ances, leases, licences, and so on, each specially adapted to 
the purpose in hand. In international practice, the treaty has 
to do duty for almost every kind of legal act; for instance, 
some of the purposes or transactions effected by treaties are 
as follows:—enactment of fundamental constitutional laws 
(e.g., the United Nations Charter signed at San Francisco in 
1945), transfer or lease of territory by one State to another, 
creation of an international organisation (e.g., the Chicago 
Convention on International Civil Aviation, 1944, providing 
for the International Civil Aviation Organisation), creation 
of a military alliance between two or more States, neutralisation 
of a particular State (e.g., Belgium, under the Treaty of London, 
1831), and enactment of international legislation, e.g., the 
so-called “ law-making ” treaties. 2 

In nearly all cases, the object of a treaty is to impose binding 
obligations on the States who are parties to it. Many 

1 See McNair, “ The Functions and Differing Legal Character of Treaties ”, 
British Year Book of International Law, 1930, pp. 100 et seq. 

2 See above, pp. 35-36. 
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theoretical writers on international law have put the question 
—why do treaties have such binding force? Perhaps the only 
answer to this query is that international law declares that 
duly made treaties create binding obligations for the States 
parties. Certain theorists, e.g., Judge Anzilotti, have rested 
the binding force of treaties on the Latin maxim pacta sunt 
servanda, or in other words that States are bound to carry 
out in good faith the obligations they have assumed by treaty. 
It is clearly established that once a State has bound itself by 
agreement in a treaty, it cannot withdraw from its obligations 
without the consent of the other States parties. In 1871, 
Great Britain, France, Italy, Prussia, Russia, and Turkey 
subscribed to the following Declaration made at a Conference 
in London:— 

“ That the Powers recognise it an essential principle of the 
Law of Nations that no Power can liberate itself from the 
engagements of a treaty nor modify the stipulations thereof, 
unless with the consent of the contracting parties by means of 
an amicable understanding 

This vital principle of international law was reaffirmed in 
April, 1935, after Nazi Germany had wilfully violated the 
Treaty of Versailles, 1919, by re-introducing conscription; in 
a solemn session of the League of Nations Council, the Great 
Powers declared the German action unlawful, and expressly 
condemned the unilateral breach of treaty obligations. 

Without the strict observance of treaties, international life 
would be reduced to lawlessness and chaos. Unfortunately 
breaches of treaty obligations have been only too co mm on, 
yet curiously enough even those States which have been guilty 
of breaches either endeavour to deny that an obligation has 
been broken or that the treaty is binding on them, or justify 
non-observance on the ground of necessity or some other 
allegedly legitimate ground, thus indirectly rendering homage 
to the principle of the sanctity of treaties. 

Sometimes the books contain special classifications of treaties, 
for example treaties of alliance, treaties of guarantee, treaties 
of commerce, and so on, as if these labels corresponded to 
substantive legal distinctions. Insofar as they lead to such an 
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inference, these classifications are misleading and va imi£*CSS ciS 
actually the differences relate to the subject-matter of the 
treaty, and concern the diplomat and administrator rather than 
the lawyer. 

One point further should be mentioned. The future lav. 
and practice of treaties will ha\e to include rules relating to 
agreements on international matters made by international 
institutions, whether inter se. or with States, or with individuals. 
With the establishment of the United Nations and the 
“specialised agencies’’ (see Chapter 17, below), the number 
of such transactions is rapidly increasing. 

2.—Forms and Terminology 

In regard to the forms and terminology of modern treaties 
the present-day practice admittedly suffers from much con¬ 
fusion. This is due to se\eral factors, principally the sur\i\al 
of old diplomatic traditions and forms not easily adaptable 
to the modern international life and to a laissez faire attitude 
on the part of States who ha\e not been willing to introduce 
order into the system. To quote one authoritative state¬ 
ment 1 

The choice of nomenclature and form is governed by 
arbitrary considerations and depends upon the nature of the 
relations between States, the custom of the respective 
Chancelleries, and sometimes even upon the carelessness of 
those W'ho draft diplomatic instruments 

The principal forms in which treaties are concluded are as 
follows:— 

(i) Heads of States form. In this case the treaty is drafted 
as an agreement between Sovereigns or Heads of State (e.g., 
the British Crown, the President of the United States) and the 
obligations are expressed to bind them as “ High Contracting 
Parties ”. 2 This form is reserved for the more important and 
more solemn kinds of treaties. 

(ii) Inter-Governmental form. The treaty is drafted as an 
agreement between Governments. The difference between this 

1 League of Nations Committee of Experts for the Codification of Inter¬ 
national Law. American Journal of International Law, Special Supplement, 
1926, p. 215. 

a As to this phrase, see Philippson v. Imperial Airways, Ltd., [1939] A.C. 332. 
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the pre'ious form is not a matter of substance; usually, 
bowe er. the Inter-Governmental form is employed only for 
technical cr nrn-poutical agreements or agreements of minor 
importance. One notable exception to this rule was the 
Anglo-Japanese Treat) of Alliance. 1902, which was expressed 
to be made between the Go’*ernment of Great Britain and the 
Government of Japan as Contracting Parties. 

Inter-State form. The treaty is drafted as an agreement 
between States. 

Or. A treat} may be negotiated and signed as between 
Ministers of the respective countries concerned, generally the 
respective Ministers of Foreign Affairs. 

'vi A treat) mav be concluded between representatives of 
particular Government Departments, e.g., between representa¬ 
tives of the respective Customs Administrations of the countries 
concerned. 

\\i) A treaty may be made between the actual political 
heads of the countries concerned, e.g., the Munich Agreement 
of September, 193S. which was signed by the British and French 
Premiers, Mr. Chamberlain and M. Daladier, and by the 
German and Italian Leaders, Hitler and Mussolini. 

The form in which treaties are concluded does not in any 
way affect their binding character. To take an extreme 
illustration of this principle it is not even necessary that a 
treaty be in writing. An oral declaration in the nature of a 
promise made by the Minister of Foreign Affairs of one country 
on behalf of his country to the Minister of Foreign Affairs of 
another and in a matter within his competence and authority 
may be as binding as a formal written treaty. 1 International 
law does not as yet require established forms for treaties. To 
quote from an official British Statement 2 :— 

International law prescribes no form for international 
engagements. There is no legal distinction between formal 
and informal engagements. If an agreement is intended by 


1 See the decision of the Permanent Court of International Justice in the 
Eastern Greenland Case , Pub. P.C.I.J. (1933), Series A B, No. 53. 

' See McNair, The Lay. of Treaties, at p. 48. See, as to various informal 
kinds of treaties, Jones, British Year Book of International Law, 1944. at 

pp. 110-122. 
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the parties to be binding, to affect their future relations, then 
the question of the form it takes is irrelevant to the question 
of its existence. What matters is the intention of the parties, 
and that intention may be embodied in a treaty or Convention 
or protocol or even a declaration contained in the minutes of 
a Conference 

Treaties go under a variety of names, some of which indicate 
a difference in procedure or a greater or a lesser degree of 
formality. Thus besides the term “ treaty ” itself, the following 
titles have been given:— (1) Convention. (2) Protocol. (3) 
Agreement. (4) Arrangement. (5) Proces-Verbal. (6) Statute. 
(7) Declaration. (8) Modus Vivendi. (9) Exchange of Notes. 
(10) Final Act. (11) General Act. This diffuseness of 
terminology does not correspond to any distinctions of 
substance. Each of these titles will be commented on in 
turn. As to the term “ treaty ” itself, this is given as a rule to 
agreements relative to peace, alliance, or the cession of territory. 

(1) Convention 

This is the term ordinarily reserved for a proper formal 
instrument of a multilateral character in the Heads of State 
form. The British practice is to insist on this form for all 
important multilateral agreements. The term also includes 
the instruments adopted by the organs of international institu¬ 
tions, e.g., the International Labour Conference and the 
World Health Assembly. 

(2) Protocol 

This signifies an agreement less formal than a treaty or 
Convention proper and which is generally never in the Heads 
of State form. The term covers the following instruments 

(a) An instrument subsidiary to a Convention, and drawn 
up by the same negotiators. Sometimes also called a Protocol 
of Signature, such a Protocol deals with ancillary matters such 
as the interpretation of particular clauses of the Convention, 
any supplementary provisions of a minor character, formal 
clauses not inserted in the Convention, or reservations by 
particular signatory States. Ratification of the Convention 
will normally ipso facto involve ratification of the Protocol. 
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(b) An ancillary instrument to a Convention, but of an 
independent character and operation and subject to independent 
ratification, e.g., the Hague Protocols of 1930 on Statelessness, 
signed at the same time as the Hague Convention of 1930 on 
the Conflict of Nationality Laws. 

(c) An altogether independent treaty, such as the Geneva 
Protocol of 1924 and the several Protocols relating to the 
former Permanent Court of International Justice. These were 
called Protocols because they were not adopted by a proper 
diplomatic conference, but by the former League of Nations 
Assembly. 

{d) A record of certain understandings arrived at, more 
often called a Proces- Verbal. 

(3) Agreement 

This is an instrument less formal than a treaty or Convention 
proper, and generally not in Heads of State form. It is usually 
applied to agreements of more limited scope and with fewer 
parties than the ordinary Convention. It is also employed 
for agreements of a technical or administrative character only, 
signed by the representatives of Government departments, but 
not subject to ratification. 

(4) Arrangement 

The observations above as to Agreements apply here. 

(5) Proces-Verbal 

This term originally denoted the summary of the proceedings 
and conclusions of a diplomatic conference, but is now used 
as well to mean the record of the terms of some agreement 
reached between the parties; e.g., the Proces-Verbal signed at 
Zurich in 1892 by the representatives of Italy and Switzerland 
to record their understanding of the provisions of the Treaty 
of Commerce between them. It is also used to record an 
exchange or deposit of ratifications, or for an administrative 
agreement of a purely minor character. It is generally not 
subject to ratification. 
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(6) Statute 

(a) A collection of constituent rules relating to the functioning 
of an international institution, e.g., the Statute of the Inter¬ 
national Court of Justice, 1945. 

(b) A collection of rules laid down by international agree¬ 
ment as to the functioning under international supervision of 
a particular entity, e.g., the Statute of the Sanjak of Alexand- 
retta, 1937. 1 

(c) An accessory instrument to a Convention setting out 
certain regulations to be applied; e.g., the Statute on Freedom 
of Transit annexed to the Convention on Freedom of Transit, 
Barcelona, 1921. 

(7) Declaration 

The term denotes:— 

(a) A treaty proper, e.g., the Declaration of Paris, 1856. 

(b) An informal instrument appended to a treaty or Con¬ 
vention interpreting or explaining the provisions of the latter. 

(c) An informal agreement with respect to a matter of minor 
importance. 

Declarations may or may not be subject to ratification. 

($) Modus Vivendi 

A modus vivendi is an instrument recording an international 
agreement of a temporary or provisional nature intended to 
be replaced by an arrangement of a more permanent and 
detailed character. It is usually made in a most informal 
way, and never requires ratification. 

(9) Exchange of Notes 

An exchange of notes is an informal method whereby States 
subscribe to certain understandings or recognise certain obliga¬ 
tions as binding them. Sometimes the exchange of notes is 
merely effected through the diplomatic representatives of the 
States concerned, e.g., Ambassadors or Ministers. 

1 See the decision of the Permanent Court of International Justice on the 
Interpietation of the Statute of Memel Territory , Pub P Cl J. (1932), Series 
A/B, No. 49, at p. 300, which shows that this type of statute must be interpreted 
in the same way as a treaty 
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There ha\e been one or two instances of a multilateral 
exchange of notes; these took place through the Secretary- 
General of the League of Nations. 

(10) Final Act 

The Final Act is the title of the instrument which records 
the winding up of the proceedings of the Conference summoned 
to conclude a Convention. It summarises the terms of 
reference of the Conference, the States or Heads of State 
represented, the delegates who took part in the discussions, 
and the instruments adapted by the Conference. It also sets 
out resolutions, declarations, and recommendations adopted 
by the Conference which were not incorporated as provisions 
of the Convention. Sometimes it also contains interpretations 
of provisions in the formal instruments adopted by the 
Conference. The Final Act is signed but never ratified. 

There is one instance of a Final Act which was a real inter¬ 
national treaty, e.g., the Final Act of the Conference of 
Countries Exporting and Importing Wheat, signed at London 
in August, 1933. 

(11) General Act 

A General Act is really a treaty but may be of a formal or 
informal character. The title was used by the League of 
Nations in the case of the General Act of Arbitration for the 
Pacific Settlement of International Disputes adopted by the 
Assembly in 1928. 

3.—Parties to Treaties 

Generally only States which fulfil the requirements of 
statehood at international law can be parties to treaties. 

Modem developments have made it almost impossible to 
apply this rule in all its strictness. Sometimes agreements of 
a technical character are made between the Government 
Departments of different States, being signed by representa¬ 
tives of these departments. Sometimes also Conventions will 
extend to the colonial territories of States. 

As a general rule a treaty may not impose obligations or 
confer rights on third parties, and, indeed, many treaties 
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expressly declare that they are to be binding only on the 
parties. This general principle, which is expressed in the 
Latin maxim pacta tertiis nec nocent nec prosunt, finds support 
in the practice of States and in the decisions of international 
tribunals. The exceptions to it are as follows:— 

(a) Treaties effecting an international settlement or con¬ 
ferring an international status on ports, waterways, etc., may 
reach out to States non-parties. The best illustration of this 
is the Convention of 1856 between France, Great Britain, and 
Russia, concerning the non-fortification of the Aaland Islands. 
In 1920, after Sweden, a non-party, had insisted that the 
provisions of the Convention should be complied with a 
League of Nations Committee of Jurists expressed the opinion 
that, though Sweden was a non-party and had no contractual 
rights, the Convention in fact created objective law whose 
benefits extended beyond the circle of the contracting parties. 
As the Permanent Court of International Justice has pointed 
out, 1 the operation of such a third-party right is not lightly 
to be presumed and much depends on the circumstances of 
each case. But if the parties intended to confer rights on a 
State which was not a party, this intention may be decisive. 
The test is “ whether the States which have stipulated in favour 
of a third State meant to create an actual right which the 
latter has accepted as such 

At the Montreux Straits Conference in 1936, the Turkish 
Government maintained that the regime for the Straits of the 
Dardanelles and Bosphorus created by the Treaty of Lausanne, 
1923, applied to the great number of States who were not parties 
to the Treaty. In the Turkish view, the Treaty was less a 
contractual arrangement than a piece of “ statute law ” which 
once enacted by the limited number of States who adopted 
the instrument, became law universally and not merely for 
the parties. Certainly, there is some weight of authority 
behind the Turkish contention, although it was not determined 
one way or the other by the Conference. 

(b) Multilateral treaties declaratory of established customary 
international law will obviously apply to non-parties, but the 


1 Pub. P.C.I.J. (1932), Senes A/B, No. 46, at p 147. 
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true position is that non-parties are bound not by the treaty 
but the customary rules, although the precise formulation of 
the rules in the treaty may be of significance. 

(c) Multilateral treaties creating new rules of international 
law and ratified by all, or almost all the Great Powers, will 
bind non-parties in exactly the same way as do all rules of 
international law .* 

id) Certain multilateral Comentions which are intended to 
have universal operation, may provide in terms for their 
application to non-parties. Thus, as already mentioned, the 
Geneva Drues Convention of 1931 enables an international 
organ known as the Supervisory Body finally to determine the 
estimates for legitimate drug requirements of States which are 
not parties to the Convention. Moreover, if a State non-party 
exceeds these estimates by obtaining or producing larger 
supplies of drugs, it becomes liable to an embargo on imports 
in the same way as States who are parties. 2 

4.—Practice as to Conclusion and Entry into 
Force of Treaties 

The various steps in the creation of obligations by treaty 
are:— 

(1) The accrediting of persons who conduct negotiations 
on behalf of the contracting States. 

(2) Negotiation. 

(3) Signature. 

(4) Ratification. 

(5) Accessions and adhesions. 

(6) Entry into force. 

(7) Registration and publication. 

(8) Application and enforcement. 

We shall take each of these steps in turn. 


1 See abo\e, p. 36. Cf. the Briand-Kellogg Pact of 1928 for the Outlawry 
of War which under the Nuremberg Judgment of 1946 was regarded as crea ting 
general law for signatories and non-signatories alike. 

2 For the practice and procedure applicable both to parties and non-parties, 
see Study of the Convention published by the League of Nations (1937), 
Doc. C. 191, M.136, 1937, XI, pp. 183-7, 
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(1) Accrediting of Negotiators; Full Powers and Credentials 

Once a State has decided to commence negotiations with 
another State or other States for a particular treaty, the first 
step is to appoint representatives to conduct the negotiations. 
It is clearly important that each representative should be 
properly accredited to the other and be equipped with the 
necessary authority proving not merely his status as an official 
envoy, but also his power to attend at and to participate in 
the negotiations, as well as to conclude and sign the final 
treaty. In practice a representative of-a State is provided 
with a very formal instrument given either by the Head of 
State or by the Minister of Foreign Affairs showing his authority 
in these various regards. This instrument is called the Full 
Powers or Pleins Pouvoirs. 1 According to British practice, two 
kinds of Full Powers are issued to plenipotentiaries:— 

(a) If the treaty to be negotiated is in the Heads of State 
form, special Full Powers are prepared signed by the King 
and sealed with the Great Seal. 

(b) If the treaty to be negotiated is in the inter-governmental 
or inter-State form, Government Full Powers are issued, signed 
by the Secretary of State for Foreign Affairs and bearing his 
official seal. 

When bilateral treaties are concluded, each representative 
exhibits his Full Powers to the other. Sometimes an actual 
exchange of these documents is effected, in other cases only 
an exchange of certified copies takes place. Practice in this 
matter is far from settled. 

In the case of diplomatic Conferences summoned to conclude 
a multilateral instrument, a different procedure is followed. 
At the beginning of the proceedings a Committee of Full 
Powers is appointed to report generally to the Conference on 
the nature of the Full Powers which each representative at the 
Conference possesses. The delegates hand in their Full 
Powers to the Secretary of the Committee of Full Powers. 
It may be, for instance, that Full Powers possessed by a 
particular delegate authorise him to negotiate but give him 
no power to sign. In that case the Committee reports the 

1 See, as to the whole subject, Jones, Full Powers and Ratification (1946). 
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fact to the Conference and the delegate is specifically requested 
to obtain from his Government the necessary authority to 
sign. In League of Nations practice, Committees of Full 
Powers did not, as a rule, insist on the presentation of formal 
instruments of Full Powers, and accepted as credentials far 
less formal documents such as telegrams or letters emanating 
from Prime Ministers, Ministers for Foreign Affairs, or 
Permanent Delegates to the League. 

In the case of the International Labour Conference, Full 
Powers are generally not given to the various Government, 
employers’ and workers’ delegates of each State represented. 
As a rule credentials are issued by the Government authorising 
delegates to the Conference merely to attend it, but of course 
giving them no power to agree to or to conclude or to sign 
Conventions adopted by the Conference, since these Con¬ 
ventions are not signed by delegates but merely authenticated 
by the signatures of the President of the Conference and the 
Director-General of the International Labour Office, and 
since the Conference adopts a text in a different manner from 
diplomatic Conferences. 

(2) Negotiation 

Negotiations concerning a treaty are conducted either 
through Pourparlers in the case of bilateral treaties or by a 
diplomatic Conference, the more usual procedure when a 
multilateral treaty is to be adopted. In both cases the delegates 
remain in touch with their Governments, they have with them 
preliminary instructions which are not communicated to the 
other parties, and at any stage they may consult their Govern¬ 
ments and, if necessary, obtain fresh instructions. As a 
matter of general practice, before appending their signature to 
the final text of the treaty, delegates do obtain fresh instructions 
to sign the instrument whether with or without reservations. 

The procedure at diplomatic Conferences runs to a standard 
pattern. Legal and Drafting Committees are appointed at 
an early stage to receive and review the draft provisions pro¬ 
posed by the various delegations. Usually, too, the Con¬ 
ference appoints a prominent delegate to act as Rapporteur 
in order to assist the Conference in its deliberations. Besides 
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the formal public sessions of the Conference, many parleys 
are conducted in the “corridors”, in hotel rooms, and at 
special dinners and functions. The results of these appear in 
due course in the decisions reached by the Conference. 

It should be mentioned that in respect of certain subjects 
at least, the procedure of adoption of multilateral Conventions 
by diplomatic Conferences has been replaced by the method 
of their adoption by the organs of international institutions; 
e.g., the United Nations General Assembly, the World Health 
Assembly, and the Assembly of the International Civil Aviation 
Organisation. The Conventions adopted by each such 
Assembly are opened for signature or acceptance by Member 
or non-Member States. 

(3) Signature 

When the final draft of the treaty has been agreed upon, 
the instrument is ready for signature. The act of signature 
is usually a most formal matter, even in the case of bilateral 
treaties. As to multilateral Conventions, signature is generally 
effected at a formal closing session (seance de cloture) in the 
course of which each delegate steps up to a table and signs 
on behalf of the Head of State or Government by whom he 
was appointed. 

Unless there is an agreement to dispense with signature, 
this is essential for a treaty, principally because it serves to 
authenticate the text. In this connection, it is important that 
the signature should be made by each of the delegates at the 
same time and place, and in the presence of each other. 
Furthermore, the date of the treaty is usually taken to be the 
date on which it was signed. 

Sometimes not merely a delegate but a Head of State will 
sign a treaty. Thus, in 1919, Woodrow Wilson, as President 
of the United States, signed the Treaty of Versailles, the 
preamble reciting that he “ acted in his own name and by his 
own proper authority”. In recent years this practice has 
become even more common, while there have been cases of 
Prime Ministers appending their signatures, as in the case of 
the Munich Agreement of September, 1938, which was signed 
by the British and French Premiers. 
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As mentioned abo\e, the Conventions adopted by the 
International Labour Conference are not signed by the 
delegates but are simply authenticated by the signatures of 
the President of the Conference and the Director-General of 
the International Labour Office. 

In recent years a new practice has arisen of opening a 
Con\ention for signature by certain States until a certain date 
after the date of the formal session of signature. Generally, 
this period does not exceed eight months. The object is to 
obtain as many parties to the Convention as possible, but 
inasmuch as new signatories can only be allowed with the 
consent of the original signatories, a special clause to this 
effect must be inserted in the Convention. An illustration of 
such a clause is Article 22 of the Hague Convention on the 
Conflict of Nationality Laws signed on 12th April, 1930. 
This reads:— 

“The present Convention shall remain open until the 
31st December, 1930, for signature on behalf of any Member 
of the League of Nations or of any non-Member State invited 
to the first Codification Conference or to which the Council 
of the League of Nations has communicated a copy of the 
Convention for this purpose ”. 

During the period mentioned, each State may sign at any 
time, but after the expiration of the period no further signatures 
are allowed and a non-signatory State desiring to become a 
party must accede or adhere to the Convention but cannot 
ratify, inasmuch as it has not signed the instrument. 

Effect of Signature 

The effect of signature of a treaty depends on whether or 
not the treaty is subject to ratification. 

If the treaty is subject to ratification, signature means no 
more than that the delegates have agreed upon a text and 
are willing to accept it and refer it to their Governments for 
such action as those Governments may choose to take in 
regard to the acceptance or rejection of the treaty. It may 
also indicate an intention on the part of a Government to 
make a fresh examination of the question dealt with by the 
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treaty with a view to putting the treaty into* force. Unless 
there is an express provision in the treaty to the contrary, 
these are the only obligations falling on signatories. 

If the treaty is not subject to ratification, or is silent on this 
point, the better opinion is that, in the absence of contrary 
provision, the instrument is binding as from signature. The 
ground for this opinion is that it has become an almost 
invariable practice where a treaty is to be ratified to insert 
a ratification clause, and where such a clause is absent, the 
treaty must be presumed to operate on signature. British 
practice is indeed not to ratify a treaty which contains no 
ratification clause. Some treaties may by their express pro¬ 
visions operate from the date of signature, e.g., the Anglo- 
Japanese Treaty of Alliance of 1902. Also many treaties 
relating to minor or technical matters, generally bearing the 
titles “agreement”, “arrangement” or “ Proces-VerbaV\ 
are simply signed but not ratified, and operate as from the 
date signature is appended. 

Sealing 

Treaties and Conventions are nearly always sealed, although 
this is not the case with the less formal types of international 
agreements. Sealing appears now to have lost its former 
importance. It is a survival of formalities of the early history 
of international law, when treaties made by Britain and other 
States were drawn up by notaries public. 

(4) Ratification 

The next stage is that the delegates who signed the treaty 
or Convention refer it back to their Governments for approval. 
Thereupon, the rules and practice of municipal law come into 
play. International law leaves the matter of approval entirely 
to the field of municipal constitutional law, although the final 
act of ratification is an act of international law. 

In theory, ratification is the approval by the Head of State 
or the Government of the signature appended to the treaty 
by the duly appointed plenipotentiaries. In modem practice, 
however, it has come to possess more significance than a 
simple act of confirmation. Ratification is now generally 



255 


Chap. 13 .—Practice as to Treaties 

deemed to represent the formal declaration by a State of its 
intention to be bound by a treaty. The reason is that ratifica¬ 
tion has come to be regarded as so necessary that without it 
a treaty should be deemed ineffective. This point was referred 
to by Lord Stow ell. 1 

“According to the practice now prevailing a subsequent 
ratification is essentiallj necessary; and a strong confirmation 
of the truth of this position is that there is hardly a modern 
treat) in which it is not expressly so stipulated; and therefore 
it is now to be presumed that the powers of plenipotentiaries 
are limited by the condition of a subsequent ratification. The 
ratification may be a form, but it is an essential form, for the 
instrument, in point of legal efficacy, is imperfect without it 

According to Judge J. B. Moore in the Mavrommatis Palestine 
Concessions Case 2 the doctrine that treaties may be regarded 
as operati\e before they ha\e been ratified is “ obsolete, and 
lingers only as an echo from the past ”. 

The practice of ratification rests on the following rational 
grounds 

(a) States are entitled to have an opportunity of re-examining 
and renewing instruments signed by their delegates before 
undertaking the obligations therein specified. 

(h) By reason of its sovereignty, a State is entitled to with¬ 
draw from participation in any treaty should it so desire. 

(c) Often a treaty calls for amendments or adjustments in 
municipal law r . The period between signature and ratification 
enables States to pass the necessary legislation or obtain the 
necessary parliamentary approvals, so that they may thereupon 
proceed to ratification. 

(d) There is also the democratic principle that the Govern¬ 
ment should consult public opinion either in Parliament or 
elsewhere as to whether a particular treaty should be confirmed. 
It may well be that public opinion violently disapproves of the 
treaty; in such a case a signatory State might feel constrained 
not to ratify the instrument. 

Inasmuch as ratification has come to be regarded as an 
acceptance of the provisions of a treaty rather than as the 

1 See the Eliza Ann (1813), 1 Dods. 244, at p. 248. 

* Pub. P.C.IJ. (1924), Series A, No. 2, at p. 57. 
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confirmation of signature, it is generally presumed to be 
necessary for participation in a treaty, except where it is 
apparent that the treaty operates as from signature. Thus, in 
all cases where the Full Powers of plenipotentiaries do not 
expressly reserve a right of a ratification, such reservation is 
to be read into the Full Powers. Ratification is unnecessary, 
however, if the treaty itself provides that signature only is 
sufficient, or if the treaty is concluded by Heads of States 
in person. 

Ratification and Municipal Constitutional Law 

The development of constitutional systems of government 
under which various organs other than the Head of State are 
given a share in the treaty-making power has increased the 
importance of ratification. 1 At the same time each country 
differs in respect of the procedure followed in this regard. 
For instance, often States will insist on parliamentary approval 
or confirmation of a treaty although the treaty expressly 
provides that it operates as from signature, whereas other 
States follow the provisions of the treaty and regard it as 
binding them without further steps being taken. 

In British practice there is no rule of law requiring all treaties 
to be approved by Parliament prior to ratification. It is 
customary to submit certain treaties to Parliament for 
approval, 2 e.g., treaties of alliance, and ratification is only 
effected after this approval is given. Theoretically, however, 
the Crown is constitutionally free to ratify any treaty without 
the consent of Parliament. By reason of their subject-matter 
some treaties necessitate the intervention of Parliament, e.g., 
treaties derogating from the private rights of citizens, treaties 
imposing a charge on public funds, etc. In practice the text 
of every treaty subject to ratification is laid before Parliament 
for a period of at least twenty-one days before ratification. 

Usually the ratification is an act executed only by the Head 
of State, but in the case of treaties of lesser importance the 
Government itself or the Minister for Foreign Affairs may 

1 See as to the subject of ratification, Jones, Full Powers and Ratification 
(1946). 

a See above, pp. 66-67. 
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effect the ratification. The document of ratification is generally 
a highly formal instrument, notwithstanding that international 
law neither prescribes nor insists on any degree of formality 
for such instruments. There are two forms employed in 
British practice:—(1) If the treaty to be ratified is in the 
Heads of States form, the instrument of ratification is very 
formally worded, incorporates the treaty word for word, and 
is signed by the King and sealed with the Great Seal. (2) If 
the treaty to be ratified is in the inter-governmental form, 
the instrument of ratification also incorporates the text of the 
treaty but is less formal and is signed by the Secretary of State 
for Foreign Affairs and sealed only with his official seal. 

Absence of Duty to Ratify 

The power of refusing ratification is deemed to be inherent 
in State sovereignty, and accordingly at international law there 
is neither a legal nor a moral duty to ratify a treaty. Further¬ 
more, there is no obligation other than one of ordinary courtesy 
to convey to other States concerned a statement of the reasons 
for refusing to ratify. However, the practice of most States, 
including Great Britain and the United States, is not to enter 
into a treaty unless it is intended subsequently to ratify it, 
provided unforeseen circumstances do not arise to prevent this. 

In the case of multilateral “ law-making ” treaties, including 
the Conventions of the International Labour Organisation, 
the delays of States in ratifying or their unexpected withholding 
of ratifications have caused much concern and raised serious 
problems. The practical value of unratified Conventions 
scarcely calls for comment. The principal causes of delay 
were acutely investigated and reported on by a Committee 
appointed by the League of Nations to consider the matter. 1 
To borrow from the study made by this Committee the causes 
may be briefly summarised as(a) the complicated machinery 
of modem government involving protracted administrative 
work before the decision to ratify or accede; ( b ) the absence 
of thorough preparatory work for treaties leading to defects 
which entitle States to withhold or delay ratification; (c) the 


1 See Report of the Committee, League of Nations Doc. A.10,1930, V. 
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shortage of parliamentary time in countries where constitutional 
practice requires submission of the instrument to the Legis¬ 
lature ; ( d) serious difficulties disclosed by the instrument onty 
after signature and calling for prolonged examination; (e) the 
necessity for new national legislation or the need for increased 
expenditure as a result; (/) lack of interest by States. Shortly 
before the Second World War efforts were made by the League 
of Nations to eliminate these causes, and some success %as 
achieved by ensuring that Conventions were preceded by 
more adequate preparatory work, involving consultation of 
all Governments concerned before a diplomatic Conference 
was summoned. League Committees also strove to encourage 
ratification by assisting States in the introduction of legislation 
applying the Conventions needing to be ratified. The Inter¬ 
national Labour Office has over a period of years developed a 
specialised technique for supervising the ratification of Draft 
Conventions and their application by municipal law, partly 
through a special Committee which regularly deals with the 
matter, partly through the work of special sections of the 
Office. 

Exchange or Deposit of Ratifications 

In the case of bilateral treaties, ratifications are exchanged 
by the States parties concerned and each instrument is filed 
in the archives of the Treaty Department of each State’s 
Foreign Office. Usually a proces-verbal is drawn up to record 
and certify the exchange. 

The method of exchange is not appropriate for the ratification 
of multilateral treaties. Such a treaty usually provides for 
the deposit of all ratifications in a central headquarters such 
as the Foreign Office of the State where the treaty was signed. 
Before the Second World War, ratifications of Conventions 
adopted under the auspices of the League of Nations were 
deposited in the League Secretariat, and the Secretary-General 
used to notify all States concerned of the receipt of ratifications. 
The Secretariat of the United Nations now carries out these 
functions. 
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(5 1 Accessions and Adhesions 

Ir practice, w hen a State has not signed a treaty it can only 
accede or adhere to it. Some writers profess to make a 
distinction between accession and adhesion. Thus it is some¬ 
times said that accession involves being part} to the whole 
treat) by f u 'd and entire acceptance of all its provisions 
precluding reservations to anv clause, whereas adhesion may 
be an acceptance of part onh of the treaty. Again, it is 
maintained bv some that accession involves participation in 
the treat) with the same status as the original signatories, 
whereas adhesion connotes mere!) appro\al of the principles 
cl the treat). These suggested distinctions are not generally 
supported b\ the practice of States. 

The term ** accession ” has also been applied to acceptance 
b\ a State of a treat} or Contention after the prescribed 
number of ratifications for its entry into force have been 
deposited. Thus, assuming ten ratifications are necessary for 
entry into force, and ten ha\e been deposited, subsequent 
ratifications or acceptances would be termed “accessions”. 
The use of the term “ accession ” in this sense is objectionable. 

In the case of A.-G.for Canada v. A.-G. for Ontario, 1 Lord 
Atkin suggested that “ accession to ” or “ consent to ” were 
the proper terms for acceptance by a State of the Conventions 
adopted by the International Labour Conference, and not 
“ ratification *\ He stated that the word “ ratification ” was 
appropriate only for the formal confirmation by a State of a 
previous assent to a treaty conveyed by the si gn ature of its 
plenipotentiaries. No such assent and no signature by 
plenipotentiaries took place in the case of the Conventions 
which were adopted by the Conference and not signed by the 
delegates. Hence u ratification ” was not really a correct term 
for acceptance of the Conventions. 

No precise form is prescribed by international law for an 
instrument of accession, although generally it is in the same 
form as an instrument of ratification. A simple notification 
of intention to participate in a treaty may be sufficient. 

1 See [1937] A.C. 326, at p. 345. The equivalent term used in respect of 
Conventions adopted b> the World Health Assembly is Sh acceptance see 
Article 20 of the Constitution of the World Health Organisation (WHO). 
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According to British practice, an accession does not require 
ratification, and it is usually in the form of a notification 
1 signed by the Secretary of State for Foreign Affairs. 

Strictly speaking, States which have not signed a treaty can 
in theory accede only with the consent of all the States which 
are already parties to the instrument. The ratio of this rule 
is that the States parties are entitled to know and approve of 
all other parties to a treaty binding them, so that the equilibrium 
of rights and obligations created by the treaty is not disturbed. 
Usually, therefore, States accede to a treaty in virtue of a 
special accession clause, enabling them to accede after the 
final date for signature of the treaty, and prescribing the pro¬ 
cedure for deposit of accessions. 

According to British practice when a State accedes to a 
treaty, it becomes, in the absence of contrary provision in the 
treaty, as fully a contracting party as the other States parties. 1 

(6) Entry into Force 

The entry into force of a treaty depends upon its provisions. 
As already mentioned, many treaties become operative on the 
date of their signature, but where ratification is necessary, 
the general rule of international law is that the treaty concerned 
comes into force only after the exchange or deposit of ratifica¬ 
tions by all the States signatories. Multilateral treaties now 
usually make entry into force dependent on the deposit of a 
prescribed number of ratifications and accessions—usually from 
six to about ten (as for example in the case of the Hague 
Convention on the Conflict of Nationality Laws, 1930). 2 
Sometimes, however, a precise date for entry into force is fixed 
without regard to the number of ratifications received. Some¬ 
times, also, the treaty is to come into operation only on the 
happening of a certain event; e.g., even after its ratification by 
all States signatories, the Locarno Treaty of Mutual Guarantee 
of 1925 was to enter into force only after Germany’s admission 
to the League of Nations (see Article 10). 

As to States parties desiring to ratify or accede, it is usually 
provided that the treaty or Convention will enter into force 

1 McNair, The Law of Treaties (1938), at p. 103. 

* In the case of the Genocide Convention adopted by the United Nations 
General Assembly in 1948, the prescribed number was twenty. 
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for each such State on the date of deposit of its ratification or 
accession, or within a fixed time—usually ninety days—after 
such deposit. Sometimes also it is specified that the treaty 
will not be operative for a particular State until after the 
necessary legislation has been passed by it. 

(7) Registration and Publication 

The United Nations Charter, 1945, provides by Article 102 
that treaties or agreements entered into by Members of the 
United Nations Organisation shall as soon as possible be 
registered with the Secretariat of the Organisation and be 
published by it. No party to a treaty or agreement not 
registered in this way “ may invoke that treaty or agreement 
before any organ of the United Nations This means that 
a State party to such an unregistered treaty or agreement 
cannot rely upon it in proceedings before the International 
Court of Justice or in meetings of the General Assembly or 
Security Council. Apparently the provision does not invalidate 
an unregistered treaty. 

The object of Article 102 is to prevent the practice of secret 
agreements between States, and to make it possible for the 
people of democratic States to repudiate secret treaties which 
cannot or ought not to be generally approved. 

It has been suggested that Article 102 gives Member States 
a discretion in deciding whether or not to register treaties, but 
the better view is that it imposes an obligation of registration. 

A similar object was formerly served by the provisions of the 
League of Nations Covenant for registration of treaties with, 
and their publication by, the League Secretariat. The League 
of Nations Treaty Series in which the League Secretariat 
published such registered treaties consisted, just before the 
Second World War, of about two hundred volumes, a sufficient 
indication that States were fu lfillin g their obligations under the 
Covenant. 

(8) Application and Enforcement 

The final stage consists in the execution by States of their 
obligations under treaties signed by them. Space does not 
permit discussion of this matter, which is more directly related 
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to the subject of international administration, inasmuch as 
the application by States of treaties or Con\entions binding 
them is usually supervised by international bodies. 

5—Reservations 

A State may often wish to sign or ratify or accede to a 
treaty in such a manner that certain provisions of the treaty 
do not bind it or apply to it subject to modifications. This 
can be effected in two ways only:—(1) by express provision 
in the treaty itself, or (2) by a reservation made in a proper 
manner and accepted by the other parties. 

A reservation may be defined as a formal declaration by a 
State made when signing, ratifying, or acceding to a treaty, 
whereby as a condition of its willingness to become a party 
to the treaty it stipulates for exemption from one or more 
provisions of the treaty, or the modification of these provisions, 
or the interpretation of the provisions in a particular way. 
An example of a reservation is that transcribed above the 
signature of the Indian delegate to the Hague Convention 
on the Conflict of Nationality Laws, 1930 

“ I declare that His Britannic Majesty does not assume any 
obligation in respect of the territories in India of any Prince 
or Chief under His Suzerainty or the population of the said 
territories 

Like the power of withholding ratification, the privilege of 
making reservations is regarded as an incident of the sovereignty 
and perfect equality of States. It is due to the general rule 
requiring unanimity for decisions of international conferences; 
as superficially at least, unanimous approval to the terms of the 
treaty must be given by the delegates, States which cannot 
quite agree with the whole treaty may reserve particular points 
when signing or ratifying. It is felt preferable that States 
which cannot accept certain clauses should participate in the 
' treaty, even if only in a limited way rather than, as would be 
necessary under a strict application of the unanimity rule, 
they should be excluded altogether from participation. Where 
general agreement has been reached on the basic provisions 
of the Convention, a certain diversity of obligation in respect 
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of the less important pro\isions is thought, subject to some 
limits, only proper and permissible. 

A reser\ation may in its nature except certain specific 
pro\isions of the treaty altogether or except certain provisions 
of the treaty only with regard to particular circumstances; 
e.g., an arbitration clause may be declared by the State as not 
binding it in the case of a certain class of dispute. 

In principle, a State when making a reservation at the time 
of signature can do so only with the consent of other States 
Signatories; otherwise the whole object of the treaty might 
be impaired. Usually, therefore, the intention to make reserva¬ 
tions is announced at some session or other of the Conference 
and the reservations are then and there agreed to by the 
delegates. If a State wishes to ratify subject to a reservation, 
it may inquire of the other States parties whether they assent 
to the reservation; if no objection is received after the lapse 
of a reasonable time, the assent may be inferred. The practice 
of making reservations has, however, become so common that 
States have tended to ignore the requirement of obtaining the 
assent of other States parties; thus reservations have frequently 
been made at the time of signature without being announced 
during the deliberations of the Conference, or at the time of 
ratification or accession without previous consultation or 
inquiry of States which have signed or ratified the treaty. 

The form in which reservations have been recorded has 
varied; sometimes they are inserted in a Protocol of Signature 
annexed to the Convention concerned, sometimes in the Final 
Act, sometimes they are specified in an exchange of notes, 
sometimes they are made by transcription under or above the 
signature for the State making them, and sometimes merely 
by declaration at the Conference recorded in the minutes (or 
proces-verbal) of the proceedings. 

Because of the special character of the Conventions of the 
International Labour Organisation, it is recognised that these 
instruments are incapable of being ratified subject to reserva¬ 
tions. 1 They may, however, in certain circumstances be 
conditionally ratified. 


1 McNair, The Law of Treaties (1938), atp. 107. 
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With the increase in the number of multilateral Conventions 
the unchecked practice of making reservations has created a 
disturbing problem. Obviously an excessive number of reser¬ 
vations tends to throw out of gear the operation of the treaty. 
Also, States are never sure that later, when ratifying, another 
State may not make a reservation which originally would have 
deterred them from entering into the treaty. At the outset 
the object in allowing reservations was to avoid the difficulties 
due to the unanimity rule and to spread the Conventions over 
as wide an area as possible. Unfortunately the defects 
corrected by strict observance of the unanimity rule have 
tended to seep into the reservations procedure under a more 
vexatious form. Instead of tolerating minor divergences the 
effect of the system of reservations has served rather to 
emphasise fundamental divergences between States. 

At times the number and scope of reservations has exceeded 
the limits demanded by loyalty in their application, namely, 
that they should not go to the root of the Convention. In 
other cases, a rather unmoral device resorted to by States 
parties has been to record their reservations in almost un¬ 
intelligible language, so that it is scarcely apparent whether 
the reservation touches the principal provisions of the Con¬ 
vention or affects merely those of a subordinate character. 
It would seem, as one writer has pointed out, 1 that the price of 
unanimity is ambiguity, but it is a heavy price to exact for 
relaxing the rigidity of that rule. Usually, the number of 
reservations is in direct proportion to the importance of the 
instrument to which they are appended. Where they are 
numerous and very complicated, it is often difficult to spell 
out of the combination of Articles of the Convention and 
clauses of reservation a precise and definite agreement of the 
parties as to the rules to be observed under the Convention; 
the whole may represent such a mosaic that possibly a series 
of bilateral treaties between the interested States parties would 
have been better than a multipartite Convention. 

To obviate these difficulties, specific clauses dealing with 
reservations are sometimes inserted in Conventions. One 

1 H A. Smith, “ International Law-Making ”, Transactions of Grotius 
Society, Vol. 17 (1931), at pp 93 et seq. 
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clause now regularly inserted permits States to make reser- 
\ations excluding the application of the Convention to their 
colonies, protectorates, or o\ erseas territories. Another method 
is to specify certain admissible reservations in a clause in the 
Comention, and to limit the choice of any parties desiring to 
make resen ations to these. Probably the best method in the 
circumstances is to insert a clause providing that the States 
parties to the Convention are to be consulted as to all reserva¬ 
tions intended to be made, with presumed acceptance in 
default of reply within a fixed period; but if objections are 
lodged against the reservations, the State desiring to make 
them should be given the alternative of ratifying or not 
ratifying without resenations. 

6—Revision of Treaties 

The revision of treaties is more now than a merely technical 
question since w T ell-meaning though uninstructed public opinion 
has erected it into a first-class political problem. Protagonists 
of treaty revision w'ho clamour for territorial adjustments in 
favour of allegedly ill-treated States, are actually misusing the 
term “ revision When a treaty has finally disposed of a 
territory, no question of “ revision ” can arise; if the territorial 
situation needs to be readjusted by taking territory from one 
State and giving it to another, a new treaty needs to be con¬ 
cluded, and this is a question not of law but of politics. The 
term “ revision ” is only appropriate in the case of treaties 
imposing continuing obligations on States, which obligations 
may need to be modified in the light of new conditions. 

The most usual way of ensuring reconciliation with changing 
conditions is through revision clauses inserted in the treaties 
or Conventions concerned. These clauses, which have been 
increasing in number and variety in the past few years, attempt 
to fix beforehand the particularities of the procedure for 
revision. They generally provide that the procedure of 
anaendment or revision is to be initiated through some authori¬ 
tative international organ, as for example the Governing 
Body of the International Labour Organisation. Then, usually, 
the move for amendment or revision must be endorsed by the 
States parties to the Convention and the actual revision is 
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carried out by a Conference of these States at a subsequent 
time. According to the revision clauses, the exact time at which 
the revision may be made falls broadly speaking into four 
classes:—(a) at any time; ( b ) after the expiration of a pre¬ 
scribed period dating from the entry into force of the Con¬ 
vention; ( c ) periodically, at the expiration of prescribed 
periods; and, (d) combinations of one or more of the preceding 
classes. Generally, unanimity is required for the adoption of 
the amendments. The main difficulty has been in getting the 
parties to proceed promptly to ratification of the proposed 
revision. This has led to the use of certain expedients to 
obviate ratification. Sometimes the changes are treated as 
being of minor importance only, and are effected not under the 
procedure of the revision clause, but by means of a Procis- 
Verbal , Protocol, or other administrative instrument opened 
to signature, which is regarded as sufficient. 1 

Sometimes, it is expressly provided in the Convention that 
certain amendments may be carried out on the basis of an 
initial determination by an international organ, which may 
or may not require endorsement—purely here an administrative 
act—of the contracting parties. Striking examples of this 
expedient are to be found in the Geneva Drugs Conventions 
of 1925 and 1931, where use was made of it so that on the 
recommendation of the League of Nations Health Committee 
drugs which were found to be non-narcotic could be later 
excluded from the scope of the instruments, and drugs which 
were afterwards found to be narcotic, i.e., dangerously habit- 
forming, could be brought within their ambit. The justification 
of this procedure is that the parties agree beforehand to entrust 
the matter to a competent international organ such as the 
League Health Committee. 

7—Termination of Treaties 

Treaties may be terminated by:—(1) operation of law, or 
(2) act of the States parties. 


1 See, for example, the Proces- Verbal of June, 1936, for amending Article 5 
of the Geneva Drugs Convention, 1931. 
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(1) Termination of Treaties by Operation of Law 

(i) Extinction of either party to a bilateral treaty may dis¬ 
charge the instrument. Thus, the United States Government 
admitted that the Treaty of 1805 with Tripoli did not survive 
Italy's annexation of that country. In this connection, 
questions of State succession may arise. 1 

(ii) Treaties may cease to operate on the outbreak of war 
between the parties. This matter is discussed in a later chapter. 2 

(iii) Treaties may be discharged as a result of the rebus sic 
stantibus doctrine. According to this doctrine a treaty may 
become null and void in case there is a fundamental change in 
the state of facts which existed at the time the treaty was 
concluded. It is also put that there is necessarily an implied 
term or clause in the treaty—the clausula rebus sic stantibus — 
to the effect that the treaty obligations subsist only so long as 
the essential circumstances remain unchanged. 

The rebus sic stantibus doctrine is one of the enigmas of 
international law. Its exact scope and application are un¬ 
certain, practice is inconsistent, and international tribunals 
fight shy of committing themselves to pronouncements or 
decisions involving it. Juristic opinion is far from unif orm 
as to the nature of the doctrine; the following are some of the 
different views expressed:— 

(a) A change in the original state of facts terminates the 
treaty only when the parties entered into it with reference to 
that state of facts, and envisaged its continuance as a determin¬ 
ing factor which moved them to undertake the obligations in 
the treaty. This is a subjective test depending on the attitude 
of the parties. The Permanent Court of International Justice 
favoured this view in the case of the Free Zones of Upper Savoy 
and Gex. z 

{b) A change in the original state of facts which is funda¬ 
mental terminates the treaty. This is an abstract and 
objective test, and may naturally give rise to controversy. 
In ultimate analysis, the dispute as to when a change is or is 

1 See above, pp. 118 et seq. 

* See below. Chapter 15, pp. 306-307. 

* See Pub. P.C.I.J. (1932), Series A/B, No. 46. 
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not fundamental, can only be solved by the determination of 
an international tribunal or some other impartial body. 

(c) The fulfilment of the treaty after a change in the original 
state of facts prevailing when it was concluded, would be so 
injurious to one of the parties that such party is necessarily 
entitled to terminate it. This is the least satisfactory view, 
yet the one most frequently subscribed to by States which 
desire to be released from burdensome or unpalatable treaty 
obligations, or which propose to commit aggression in breach 
of their undertakings. 

There is further uncertainty as to what the parties are entitled 
to do, assuming the rebus sic stantibus doctrine is held to 
apply. On one view, a State party has the right at once to 
abrogate or denounce the treaty, but the Declaration of London, 
1871, and the League of Nations Council Resolution of April, 
1935, mentioned above, 1 show that one party does not have 
the right unilaterally to repudiate a treaty merely on the ground 
that it believes the doctrine applicable. A better opinion is 
that in such case the State concerned should inform the other 
party or parties of its claim to rescind the treaty and request 
them to agree to its termination. This was the procedure 
adopted by Turkey in 1936, when it sought the termination 
of the Treaty of Lausanne, 1923, concerning the Straits of the 
Dardanelles and Bosphorus, in view of fundamental changes 
in the political and military situation in Europe. Acceding 
to Turkey’s request, a Conference of the interested Powers at 
Montreux in 1936 terminated the 1923 Treaty, and adopted 
a new treaty dealing with the regime of the Straits. 

Another solution suggested is that the question should be 
submitted by the parties to an international tribunal for 
decision. 

In this connection mention should be made of the British 
practice in regard to changed situations as affecting treaty 
obligations. 2 British Governments have not recognised that 
changes in the balance of power or in the relative strength and 
influence of the States parties to a treaty can be relied on as 


i StcQ above p 241 

* See McNair, The Law of Treaties (1938), at pp. 376 etseq. 
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a ground for discharge of the treaty ipso facto or as entitling 
a State party to terminate the treaty without the consent of the 
other. On the other hand they have traditionally been ready 
to regard such political changes as a ground for a re-examina¬ 
tion of the treaty by all States parties and to enter into a 
Conference for the purpose of discharging or revising the 
instrument. Further, British practice does regard the cessation 
of, or a vital change in the specific raison <T$tre of a treaty as 
a ground for recognising its termination, e.g., in the case of 
physical changes such as the permanent drying-up of a river, 
the permanent submersion of an island, etc. 

(iv) A subsequent inconsistent treaty between the States 
parties may discharge their earlier treaty obligations. Article 
103 of the United Nations Charter (1945) expressly provides 
that in the event of a conflict between the obligations of 
Members of the United Nations under the Charter and their 
obligations under any other international agreement, their 
obligations under the Charter are to prevail. 

(v) A treaty specifically concluded for a fixed period of 
time, e.g., five years, terminates on the expiration of that period. 

(vi) If successive denunciations of a treaty reduce the States 
parties to less than the number provided by the Convention, 
the treaty ceases to be in force. 

(2) Termination of Treaties by Act of file Parties 

(i) States parties to a treaty may terminate it by mutual 
agreement in the same way as they concluded it. 

(ii) A State party may terminate its treaty obligations by 
act of denunciation. The term “ denunciation ” denotes the 
notification by a State to other States parties that it intends 
to withdraw from the treaty. Ordinarily, the treaty itself 
provides for denunciation, or the State concerned may, with the 
consent of other parties, have reserved a right of denunciation. 
In the absence of such provision, all the other parties must as 
a rule consent to the denunciation. The practical difficulty 
with regard to denunciation by a State is that it embarrasses 
the other parties, who wish to continue their participation in 
the treaty, by disturbing the general equilibrium of rights and 
obligations which originally made the treaty possible. 
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In modem multilateral Conventions, there is usually a 
special clause allowing denunciation after a certain period of 
time from the date of the entry into force of the Convention. 
This clause also generally provides that a denunciation will 
not take effect until one year after it is given. 

8—Interpretation of Treaties 
Agencies of Interpretation 

The principal agency of interpretation is the International 
Court of Justice which has now taken over the functions 
formerly performed by the Permanent Court of International 
Justice—four-fifths of whose work was concerned with treaty 
interpretation. Treaties are also interpreted by international 
technical organs, such as the International Labour Office and 
the various organs of the United Nations, although in a serious 
matter where there was some dispute the question would go 
before the International Court of Justice. 

Instruments of Interpretation 

Diplomatic Conferences which adopt a treaty are only too 
conscious themselves of drafting defects. To avoid any 
difficulties arising out of the construction of particular clauses 
or Articles, an instrument such as a Protocol, or Proces-Verbal, 
or Final Act is often annexed to the main Convention con¬ 
taining a detailed interpretation or explanation of the doubtful 
provisions. 

Multilingual Treaties 

Treaties are often drafted in two or more languages. Multi¬ 
lateral Conventions, including Conventions of the International 
Labour Organisation, are usually concluded in two languages— 
English and French—and it is provided that both texts shall 
be authoritative. 1 In some instances it is declared that the 
English or French text as the case may be shall prevail in the 
event of a conflict. The London Sugar Agreement of 1937, 
was, as an exceptional measure, drawn up in four languages, 
English, French, German and Russian. The French delegate 

1 This means that generally speaking the two texts are to be read in con¬ 
junction in order to ascertain the meaning of the Convention. 
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to the Conference which drew up the Agreement protested, 
having regard to the traditional use of French as a diplomatic 
language, against France’s “vested rights” in the matter 
being thus trespassed on by the additional texts in German and 
Russian. The United Nations Charter, 1945, was drawn up in 
five languages—Chinese, French, Russian, English and Spanish 
—and it was provided by Article III that the five texts were to be 
“ equally authentic 

In the absence of contrary provision in the treaty, the general 
rule is that each party is bound only by the text in its own 
language and cannot claim the benefit of the text in the language 
of the other parties. 

General Principles of Treaty Interpretation 

Space does not permit of a detailed treatment of this subject. 
In brief, very similar principles are followed by international 
tribunals in interpreting treaties as in interpreting contracts 
and other instruments at municipal law. The function of 
treaty interpretation is to discover the intention of the States 
parties in concluding the treaty, or what may be presumed to 
be that intention. From this general principle are deduced the 
following principal rules 

(a) Words are to be interpreted in the sense they normally 
would have in the context; 

(b) technical terms are to be given their technical meaning; 

(c) the treaty is to be considered as a whole; 

*#> an interpretation which would lead to an unreasonable 
or absurd result or one which would render a treaty inoperative 
or ineffective is to be avoided; 

(f) in cases of doubt an interpretation should be adopted 
which involves the minimum of obligation for the parties and 
which is most favourable to the freedom and independence 
of States. 

The best illustrations of these rules are to be found in the 
several advisory opinions given by the Permanent Court of 
International Justice on the scope and functions of the Inter¬ 
national Labour Organisation. In these advisory opinions 
the Court laid particular stress on the general objects and 
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purposes of Part XIII of the Treaty of Versailles, 1919, which 
contained the Constitution of the Organisation. 1 

One final point should be noted. International tribunals 
frequently have recourse to the historical background of 
treaties, and to preparatory work, such as preliminary meetings 
of Committees, deliberations of Conferences, and so on, in 
order to interpret difficult or doubtful provisions in a treaty. 
The Permanent Court of International Justice used such 
materials on several occasions. The Court’s practice was to 
refer to preparatory work where the meaning of a treaty 
provision was doubtful or to confirm a conclusion reached by 
ordinary methods of construction, but not as a rule to consider 
preparatory work where the meaning of the text was otherwise 
clear. 

Disputes Clause 

It is now a general practice to insert a disputes clause in 
multilateral Conventions providing for methods of settling 
disputes arising as to the interpretation or application of the 
provisions of the Convention. The alternative methods of 
settlement usually specified are negotiation between the parties, 
arbitration, or judicial settlement. 

1 See, e.g., Advisory Opinions Nos. 1 (Pub. P C.I J. (1922), Senes B, No. 1) 
and 13 (Pub. P.C.I.J. (1926), Series B, No. 13). 
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Chapter 14 

DISPUTES BETWEEN STATES 
1.—General 

Disputes arise between States much in the same way as between 
individuals, except that the consequences may eventually be 
much more serious. Apart from minor differences and 
squabbles which scarcely cause a ripple on the international 
surface, there are the cases of prolonged friction and tension 
between States that menace peace and security, or at the very 
least disturb the entire equilibrium of international relations. 
In the past, more often than not, such disputes led to war, 
but nowadays States shrink from so drastic a culmination of 
their controversies and if the dispute cannot be resolved, more 
usually a rupture of trade or diplomatic relations ensues. 
This is bad enough, because in the present circumstances of 
world interdependence much suffering can result beyond the 
narrow range of the particular States concerned in the dispute. 

Hence it is in the interests of the international society that 
disputes between States should be settled as early as possible 
and in a manner fair and just to the parties involved. Accord¬ 
ingly such disputes have come within the ambit of international 
law. The rules and procedure adopted by international law 
in this connection are partly a matter of custom or practice, 
and partly due to a number of important law-making Con¬ 
ventions such as the Hague Conventions of 1899 and 1907 
for the Pacific Settlement of International Disputes and the 
United Nations Charter drawn up at San Francisco in 1945, 
One of the principal objects of the latter Charter in setting up 
the United Nations Organisation was indeed to facilitate the 
peaceful settlement of differences between States. This also 
had been the purpose of the League of Nations during the 
period of its activities between two World Wars. 

Broadly speaking, the methods of settling international 
disputes fall into two categories:— 

(1) Peaceful means of settlement, that is, where the parties 
are agreeable to finding an amicable solution. 
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(2) Forcible or coercive means of settlement, that is, where 
a solution is found and imposed by force. 

Each class will be discussed in turn. 

2.—Peaceful or Amicable Means of Settlement 

The peaceful or amicable methods of settling international 
disputes are divisible into the following:— 

(a) Arbitration. 

(b) Judicial settlement. 

(c) Negotiation, mediation, conciliation, or enquiry. 

(d) Settlement under the auspices of the United Nations 
Organisation. 

(a) Arbitration 

Ordinarily, arbitration denotes exactly the same procedure 
as in municipal law , namely tiie reference of a dispute to 
certain persons called arbitrators who make an award withou t 
very strict regard for legal considerations. Experience of 
international practice has shown, however, that many disputes 
involving purely legal issues are referred to arbitrators for 
settlement on a legal basis. Moreover, in the various trea ties 
by wh ich it has been agreed that disputes shoul d be submitted 
ro arbitration, freque ntly in addition^ to being directed to 
make their award a ccording to justice or equ ity or ex aequo 
elbow, arbitral tribunalsJiav e been specially"instructed to 
apply inter national law. A common formula in tfie nine- 
reenth century was the direction to give a decision “in 
accordance with the principles of international law and the 
practice and jurisprudence of similar tribunals of the highest 
authority 

Arbitration is an instituti o n of great antiqu it y, but its rece nt 
modem history extends only over the l as t one hundred and 
fifty years ? beginning with the Jay Treaty of 1794 b etween th e 
United States and Great Britain p rovi ding for three mi xed 
c ommissions to settle outstandi ng q uestions between the tw o 
States . These commissions proved successful and led to a 
renewed use of arbitration which had fallen into desuetude 
for about two centuries. A further impetus to arbitration 
was given by the Alabama Claims Award of 1872 between the 
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United States and Great Britain. According to Judge Manly 
T). Hudson 1 :— 

“ The success of the Alabama Claims Arbitration stimulated 
a remarkable activity in the field of international arbitration. 
In the three decades following 1872, arbitral tribunals functioned 
with considerable success in almost a hundred cases; Great 
Britain took part in some thirty arbitrations, and the United 
States in twenty; European States were parties m some sixty, 
and Latin American States in about fifty cases ”. 

Clauses providing for th e sub mission of disputes to arbitra tion 
were als o "frequently inserted in trea ties, p articularly “law - 
making ’"Conventions, and to quote Judge Manly O. Hudson 
again, 2 “ arbitration thus became the handmaiden of inter¬ 
national legislati on ” inasmuch as disputes concerning the 
interpretation or application of the provisions of Conventions 
could be submitted to it for solution. 

A most important step w as taken in 1899 when the Hag ue 
Conference not only codified the law as to arbitration bu t also 
laid the ioundations of the Permanent Co urt of .Achilraikm. 
The Hague Conference of 1907 completed the work of the 1899 
Conference. The Permanent Court of Arbitration is an 
institution of a peculiar character. It is neither “ permanent ” 
nor is it a **court.*’ Tip members of the “Court ” are 
appointed bv States wfiich a r e parties to one or both of th e 
Conventions adopted by the Hague Conference s. pach State 
ma^jjp point four persons w ith q ualificationsln international 
lg y, and al l the, persons so appomted~constItute a panel of 
competent lawyers from whom arbitrators are appointed as 
the need arises. Th us the membe rs o TthePeim anentTrourt 
of Arbitration"never meet as a tribunair~~ 

“ Their sole function ... is toTie available for service as 
members of tribunals which may be created when they are 
invited to undertake such service 

When a di spute arises w hich two St ates desire to submit to 
arbitration 1>y~the Permanent C o urt of Arbitrationn he 
f ollowing procedure appliesEach St ate appoints two arfiP 
trators, of whom one on ly may be its na tional or chosen from 

1 Hudson, International Tribunals (1944), at p 5 

* Ibid., at p. 6. 

* Ibid., at p. 159. 
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amon g the persons n ominated bv it as membe rs of the Court 
jganel. These arbitrators then ch o ose an umpirejvhcTis 
merely a~ presiding member of the ar bitral tribu nal. ~TEe 
award is given bv main ritiL vote. Eacfi~ tribunal so created 
/ will act pursuant to a special cmipromis or arbitration agreeme nt, 
specifying the subject of the dispute and tne ti me allowed fo r 
appointing me members of the tribunal', and defining the 
tripunars jurisdiction and the principles~acco rcliPg to which 
its decision is to be given. Th e Permanent Court of Arbitration 
ttSelt has no jurisdiction as such. Approximately twenty 
arbitral tribunals have been appointed under this system since 
its foundation, and several important awards have been given, 
including those in the Pious Fund Case of 1902 b etween the. 
United States and Mexico , t he North Atlantic Coast Fisherie s 
Case of 1910 between the United States and Great Britain, and 
the Savarkar Case of 1911 between Great Brit ain and Franc e. 
In practice, a small number of specially experienced members 
of the Court panel have been repeatedly selected for duty as 
arbitrators, a practice that has obvious advantages. 
Notwithstanding its obvious defects—as Judge Manly 0. 
Hudson says it was hardly more than “a method and a 
procedure ” 1 —the Permanent Court of Arbitration has been 
a relative success, and in the early years of this century 
influenced a more frequent recourse to arbitration as a method 
of settling international disputes. This was reflected, too, in 
the great number of arbitration treaties concluded both before 
and after the First World War. Such treaties were of various 
kinds, the more common forms being 
(1) A multilateral treaty or C onvention to submit all 
disputes to arbitratio n! (2) A bilateral treaty to subm it 
certain specific cJasseTof disputes to arbitration^ (3) Alnulti- 
Ihtefal treaty to submit all or certain classes of disputes to 
arbitrat ion or m dicial settlement or conciliation. In addition 
tEere’were of course many instances of the compromis arbitral 
or treaty for the submission ad hoc of a dispute to arbitration, 
and outlining the procedure or giving directions as to the 
principles to be applied by the arbitral tribunal. 


1 Hudson, op. at., at p. 8. 
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Apart from this, following on the First World War, several 
important arbitral tribunals were set up. Among these may 
be mentioned the several Mexican Claims Commissions which 
adjudicated the claims of six different States against Mexico 
on behalf of their subjects, and the Mixed Arbitral Tribunals 
set up in Europe to deal with various claims arising out of 
the territorial redistribution effected by the Treaty of 
Versailles, 1919. 

The structure of arbitral tribunals has in practice revealed 
many anomalies. Sometimes a single arbitrator has adjudi¬ 
cated a dispute, at other times a joint commission of members 
appointed by the States in dispute, and very frequently a 
mixed co mmi ssion has been created, composed of nominees of 
the respective States in dispute and of an additional member 
selected in some other way. The nominees of a State ar e 
"Usually its own nationals; sometimes they are treated as 
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States bound the mselves not to arbitrate disputes which 
“ affect the vital intere sts, th e interdep endence, or the honour 

of the parties v ~ 

<. 11 ■- 

(Vf Judicial Settlement 

Bv judicial settlement is meant a settlement brough t about 
by a properly constituted international Court, applying rules 
oFEwl""" * “ 

^ Judicial settlement differs from arbitration becau se the 
constitution of a judicial tribunal is essentiall y distinct "from 
t hat ot an a rbitral tribunal The only organ orjudicial settle ¬ 
ment at present available in the i n ternational communityj sjfoe 
International Cour t oflusticelittfini^^ 
tVltnxrpresmSra^^ Ferm anent^ou rt 

ISfemaHonaTTustice; TEs"* ComTlr^~^iermanehr^ omt 
WhereaTan arBifraTTr ibunal is usu ally appointed temporarily 
and ad hoc . Moreover. th e^Court is able to develop" a 
continuity of legal outlook to an extent not possible with 
arbitral tribunals. 

The International Court of Justice was established pursuant 
to Chapter XlV of the United Nations Charter drawn up a t 
San Francisc o in 1945 Thereinthe Court was declared to be 
f * the princi pal judicial organ of jhe Umt ed^ationsJ*. The 
detaSed’lSes^^ an d 

proced ure of t he Court were s et out in a Statu te annexed to the 
Charter, the provisions of~whi ch are almost identical wit h 
those of the Statute of the former Permanent Court of Inter; 
"national Jusuce, ak hougn the Stat es parties to ea ch instrume nt 
are not the same ." All members of the Umted^Nations are. 
ipso facto parties to the Statute , but other States may become 
parties to it on conditions to belaid down in each case by the 
United Nations General’ Assembly upon the recommemfltion 
of the Security Council (Article 93 of the Charter )! 

^The Court cons ists of fifteen Judges. Candidates for 
membership of the Court a re nominated by the national groups 
on the panel of the Permanent Court of Arbitration. 1 from 
this list of nominees, th e Gene ral Asse mbly and Se curity 


1 Sfifi fthnvR. nn_ 277—Y7R_ 













281 


Chap. 14 .—Disputes between States 

Council, ^voting independently, elect the members of the 
*Court, an_ absolute" maj only in both the Assembly and the 
a Council beirigjequired for election. Not only are the highest 
legal quafificaticms_ requisite underjthe Statute for election to 
the Court but also appointments are made with due regard to 
ensuring that the J udges elected"represented “ t he main f orms 
of civilisation ” and the_“ . . . principal legal systems of the 
world ’* (Article § of the Statute)! The first elections were 
' ficffm 1946. 

Jurisdiction of International Court of Justice 

T he Court is ope n:— (a) to the States parties to the Statute; 
and (b) to other States on conditions to be laid down bv t he 
Unite d Nations Security Counci l, subject to the special pro ¬ 
visions contained in treaties in force, a nd such conditions are 
not jo place the p a rries"in~a~position of inequal ity b efore th e 
Court (Article 3fTof the Statu te). 1 

The Court’s jurisdiction is twofol d:—(a) t o decide con¬ 
tentious cases; (b) t o give advisory opinions. Both functions 
axe judicial functions. 

Contentious Jurisdiction 

In contentious cases, in pri nci ple, the exercise o f the Court’s 
jurisdiction is conditional on th e consent of the parties to th e 
d ispute. Und er Article 36 . p aragraph 1. of the Statute, the 
Court has jurisdiction over all cases which the parties refer to 
it; such reference would normally be made by the notification 
"oFa special agreement known as a compromis. The provision 
in Article 36, paragraph 1, is not to be taken as meaning that 
the Court has jurisdiction only if the proceedings are initiated 
through a joint reference of the dispute by the contesting 
parties. A unilateral reference of a dispute to the Court by 
one party "Will be sufficient if the o ther^arty~oF parties tothe 
B jspute consent to the reference, then or subsequently . ~ It is 

1 The conditions as laid down by the Secunty Council in a resolution of 
« 15th October, 1946, were that such States should deposit with the Court’s 
egistrar a declaration accepting the Court’s jurisdiction in accordance with 
e Charter and Statute and Rules of Court, undertaking to comply in good 
ith with the Court’s decisions, and accepting the obligations under Article 94 
' the Charter (see below, pp. 284-285). 
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e nough if there is a v olu ntary sub missio n to jurisdictio n 
fTe.. the principle of forum prorogatum), and such assent is not 
required to be given before the proceedings are instituted, or to 
be expressed in any particular form. 1 

Only States may be parties in cases before the Court, but t he 
Court is empowered to obtain or r eq uest information from 
public international organisations r elevant to these cases, or 
such organisations mav furnis h this information on their own 
initiative! 

The Court has compulsory jurisdiction where:— 

(1) The parties concerned are bound by tre aties or Con¬ 
vention in winch they have agreed thatlhe CouftsEould have 
Jurisdiction over certanT'categones ot dispute s. Among the 
instruments providing for reference of questions or disputes to 
the Court are the Constitutions of the “ specialised agencies ”, 
including the International Labour Organisation, and the 
various trusteeship agreements relating to Trust territories. 
To preserve continuity with the work of the Permanent Court 
of International Justice, the Statute further stipulates (see 
Article 37) that whenever a treaty or convention in force 
provides for reference of a matter to the Permanent Court, the 
matter is to be referred to the International Court of Justice. 

(2) The parties concerned are bound by dec larations made 

under the so-called “ Optional Clause ’ —paragraph 2 of 
Article 36 of the Statute . This clause appeareHTn the former" 
Statute, but was redrafted in order to remove several 
ambiguities. It now provides that the parties to the Statu te 
may at any time declare that the y recognise as compulsory 
ipso facto and without spec ial agreement 11 i n relation to any 
other Stat e accepting the same obligation ", the jurisdiction ot 
thTCo urt in all legal disputes concerning :— “ 

. (a) the interpretation of a trea ty; 

(bj any question of international law; 

(eTTh rBXistenc crof a ny fact wh ich, if established, would 
constitute a breach of an international obligation; 

1 Corfu Channel Case {Preliminary Objection), I.C.J. Reports (1948), pp. 15 
et seq., and see Waldock, “ Forum Prorogatum ”, International Law Quarterly 
(1948), Vol. 2, at pp. 377 et seq. 
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(d) the n ature or extent of the rep aration to be made for 
'the breach of an international obligation. 

These declarations mav be made:—(ij uncon ditional ly: or 
(ii/ on condition of reciprocity on the part of certain othe r 
States; or (iii) for a certain period of time only. According 
as such declarations are made, and prov iding that the dispute 
is of a legal character and that it falls within the categories 
specified, the Court's jurisdiction becomes compulsory. The 
Court is empowered to decide whether a particular dispute is 
or is not one of the kind mentioned in the “ Optional Clause ”. 

To presene continuity, as before, with the Permanent Court, 
the Statute provides (see paragraph 5 of Article 36) that 
declarations made under the old " Optional Clause” in the 
former Statute are deemed to be acceptances of the compulsory 
jurisdiction of the present International Court if they are still 
in force for the period which they still have to run. Fifty-six 
nations had previously accepted the compulsory jurisdiction of 
the Permanent Court in some form, of w'hich the declarations 
of seventeen nations remained in force and were transferred to 
the International Court of Justice; these seventeen States 
include Great Britain, Australia, Canada, India, South Africa, 
New' Zealand, Paraguay, Uruguay, and Iran. In addition a 
substantial number of declarations hav e been made under the 
new Statute, including acceptances of compulsory jurisdiction 
by the United States, China, France, the Netherlands, Norway, 
Sweden, and Turkey. At the San Francisco Conference, many 
delegations had urged that the Statute should provide for 
general compulsory jurisdiction of the Court over all legal 
disputes, but some hoped this result could be practically 
obtained through more widespread acceptance of the “ Optional 
Clause This expectation has not been fulfilled to date. 

The majority of the presen t declarations in force are subject 
.to a condition of reciprocity. Many oFtHem alio include 
reservations, excluding certain kinds of disputes from com¬ 
pulsory jurisdiction. The reservations as to jurisdiction are 
to some extent standardised, covering inter alia the exclusion 
of:—(i) past disputes or disputes relating to prior situations or 
facts (cf. British and Swedish reservations); (ii) disputes for 



284 Part 5.— Disputes , War , dc Neutrality 

which other methods of settlement are available (cf. British, 
American, and Turkish reservations); (iii) questions of 
domestic or national jurisdiction (cf. British and American 
reservations); (iv) disputes arising in time of war or hostilities 
(cf. Australian reservation); and (v) disputes between Member 
States of the British Commonwealth of Nations. 

The most serious objection to the reservations is the 
ambiguous manner in which a number of them are expressed. 
This ambiguity has caused and is bound to cause difficulties, 
and is also to be deplored as indicating a tendency to narrow 
the jurisdiction of the Court. Still the reservations have not 
deprived the “ Optional Clause ” of all value. Already that 
Clause—or rather its predecessor in the Permanent Court’s 
Statute—has been availed of in practice in several cases, in 
two of which, at least, the Permanent Court exercised juris¬ 
diction without objection, while in others it had to decide 
objections to jurisdiction which were upheld in two out of 
five cases. 

Before the decision of the International Court of Justice in 
the Corfu Channel Case (.Preliminary Objection ), J it was 
thought that a third category of compulsory jurisdiction 
existed, namely where under Article 36 of the United Nations 
Charter, the Security Council recommended the parties to a 
dispute to refer their case to the Court, particularly as in 
paragraph 3 of that Article the Council is virtually enjoined, 
where the dispute is of a legal character to recommend sub¬ 
mission to the Court. In the International Court’s decision, 
however, seven Judges expressed the view that this Article did 
not create a new class of compulsory jurisdiction, and the same 
interpretation apparently applies to a decision of the Security 
Council under Article 33 “ calling upon ” the parties to adjust 
their differences by judicial settlement. 

The effect of the exercise of compulsory jurisdiction by the 
Court is clarified by the provisions of Article 94 of the United 
Nations Charter. Under this Article, each Member of the 
United Nations undertakes to comply with the decision of the 
Court in any case to which it is a party. Further, if any party 


1 1 C.J Reports (1948), at pp. 15 etseq 
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to a case fails to perform the obligations incumbent upon it 
under a judgment rendered by the Court, the other party may 
have recourse to the Security Council which may make recom¬ 
mendations or decide upon measures to be taken to give effect 
i to the judgment. There are no provisions whereby the Court 
'fmay enforce its decisions, and this of course represents a 
[serious weakness. However, it should be noted that under the 
* former Permanent Court of International Justice no case 
[ actually occurred of a State refusing to conform to a judgment 
or order of the Court. 

The procedure in contentious cas es is partly written, partly 
oral. The written proceedings of the Court consist of com¬ 
municating to it memorials, counter-memorials, replies and 
rejoinders, and papers and documents in support. The oral 
proceedings consist of the hearing by the Court of witnesses, 
and experts, and of agents, counsel, or advocates who may 
represent the States concerned. The hearings are public unless 
the Court decides otherwise or the parties demand that the 
public be not admitted. 

The Court may indicate any interim measures necessary to 
preserve the respective rights of the parties, notice of which has 
, to be given forthwith to the parties and to the Security Council. 
„ All questions are decided by a majority of the Judg es present; 

arid if the voting is equal, th e President has a casting vote. The 
' TegaTeffect dnhe~Court’s j ndgment is se t out iiT Articles 51 MjT. 
^The Court’s decision has n o bindin g force except between”the 
partiesjtndinTesp ect o fthe par ticula Fca se (Article oyj . The 
jud gment”!? “ final and without appeal ” (Article 60) but a 
revision may be applied for on the gro und of the discovery ol~a 
new " decisive laeior ~ provided ap plication is made within 
six months of such disco very a nd not later than ten years from 
the date of the judgment (Article 61). Unless otherwis e 
decided by the Court, each party bears its ow n costs. 

Advisory Opinions 

As to advisory opinion s, the General Assembly and the 
Security Council of the United Nations Organisation may 
request such opinions from t he Court. Also other organs of 
the United Nations and tne " "specialised agencies ” may, if 
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mthorised by the General Assembly, request the Court to 
give advisory opinions on legal questions arising within the 
scope of their activities. 1 Advisory opinions can only be 
sought o n legal matters and in giving them the Court would of 
course be'exercising a judicial function. An advisory opini on 
i s no more than it purports to be; i t lacks the binding force of a 
; idg ment in contentious cases ! Nevertheless States may by 
reaty or agreement u ndertake in' advan ce to oe bound by 
.dvisory opmiqn s on certain questions ( see e.g., Section 30 of 
he Convent iorTo n th e Privileges and Immunities of the Unite d" 
Nations adopted by th e G eneral Assembly in 1946). ~~ 

T he procedure in the case of advisory opinions is tha t a 
written request must b e l aid before the Court containing a n 
sxact stat ement of theauesti o n on which an op inion is so ught, 
and accompanied by all documents likely tolhrow light on the 
question. This is~a formal ancf indispensable requirementlbr 
the exercise of jurisdiction by the Court to give an advisory 
opinion. The Registrar then notifies all States entitled to 
appear before the Court. He also notifies any State or inter¬ 
national organisation, thought likely to be able to furnish 
information on the subject, that the Court will receive written 
or oral statements. States and international organisations 
presenting written or oral statements may comment on those 
made by other States and organisations. Both under Article 68 
of the Statute and in practice the Court’s procedure has been 
closely assimilated to the procedure in the contentious 
jurisdiction. 

The Court also regards itself as under a duty to observe 
essential judicial limitations in its advisory opinion procedure, 
so that it will not exercise the jurisdiction if the main point on 
which an opinion is requested is decisive of a controversy 
between certain States, and any one of these States is not before 
the Court. 2 ffer to-gi. 
stances would be to { 
partyT 

^ The” Economic and Social Council, the Trusteeship Council, and the 
various “ specialised agencies ” have been so authorised 

•See The Eastern Careha Case , Pub. P.C.I.J. (1923), Senes B, No 5, at 
pp. 27-29. 


advisory opinion in such circum- 
idjudicale without the consent of blie 
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Under the Permanent Court of International Justice, the 
advisory opinions proved to be a valuable and important part 
of the Court’s work, and no doubt this will also apply under 
the International Court of Justice. In several instances the 
opinions were of great practical assistance to the League of 
Nations Council in its efforts to settle disputes, e.g., the 
advisory opinions on the Nationality Decrees Issued in Tunis 
and Morocco 1 and on the German Settlers in Poland. 1 2 

As we have already seen above, 3 the Court applies inter¬ 
national law, but Article 38 of its Statute expressly enables it 
to decide a case ex aequo et bono if the parties concerned agree 
to this course. This means that the Court can give a decis ion 
on objective grounds of fairness and justice without^ being 
bound exclusively by rules of law. The CoutTmII adopt this 
course only if so directed by the parties in the most explic it 
terms. 4 

There ar e other points of importance concer ning the Court. 
Nine Judges form a quoru m. If the parties so request, th e 
C ourt may sit in Chambers. Chambers of three or more 
Judges may be formed lor dealing with particular categories o f 
cases , e.g.. labour cases and cases relating to transit and 
communications, and annually a Chamber of five Judges is 
formed to hear and determine cases by summary procedure. 
The principle of national Judges applies under the presen t 
Statute (Article 31). Judges of the nationality of parties 
" before the Court retain t heir right to si t in the case; if ihe Cou rt 
i ncludes a Judge of the nationality of one party , a ny oth er 
party may choose a pe rson to sit as Judge, and if the Co urt 
does" not mclu~de~ 7udges of t he nationality of the par ties each 
ol the parties may proceed to appoint as Judge a person of its 
nationality. ' " ‘ 

' it must Be admitted that though the Permanent Court 
disposed of 51 contentious matters and 28 requests for advisory 
opinions, States generally showed marked reluctance to bring 


1 Pub. P.C IJ. (1923), Senes B, No 4. 

*Pub P.C.IJ. (1923), Senes B, No. 6. 

* See above, pp 27-28. 

4 See Case of Free Zones of Upper Savoy and Gex, Pub P.CI.J (1932), 
Senes A, No. 24, at p. 10. 
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before the Court matters of vital concern a nd to accept com- 
pulsory adjudication in su ch matte rs. Nothing else could be 
expected while the Court’s jurisdiction in contentious cases 
was based only on the consent of the parties. As the Permanent 
Court itself said:— 

. . no State can without its consent be compelled to 
submit its disputes with other States either to mediation or to 
arbitration or to any other kind of pacific settlement ”. 1 * * * 5 

Notwithstanding this unwillingness of States to use the 
Permanent Court, it adjudicated many questions raising 
interesting points of law or difficult problems of treaty inter¬ 
pretation. The present Court in its brief history has already 
decided certain important questions, viz., those arising in its 
idvisory opinion on Conditions of Membership in the United 
Natwhiff~ its ~TnMsorv opinion on Reparation for Injuries 
'offered in the Service of the Un ited Nations, z ~lin (Tits judgment 
in the Corfu Ornnel Case } The cases before the Permanent 
Court were not all such as to raise issues of vital concern to 
States, although the Court did give several decisions of 
momentous importance; e.g., the Mosul Case (1925), concern¬ 
ing the frontier between Turkey and Iraq in which the Court 
ruled that the frontier to be traced by the League of Nations 
Council would be definite and final under the Treaty of 
Lausanne, 6 the Austro-German Customs Regime Case (1931), 
where by a majority of one the Court expressed the opinion 
that Austria’s independence would be compromised by a 
proposed customs union with Germany, 6 and its opinion in 
the case of the Nationality Decrees Issued in Tunis and Morocco 
(1923), to the effect that although questions of nationality are 
in principle essentially within a State’s reserved domestic 
jurisdiction, they pass into the domain of international law 
if issues of treaty interpretation are incidentally involved or if 
a State purports to exercise jurisdiction in matters of nationality 

1 See Eastern Carelia Case, Pub. P.C.IJ. (1923), Series B, No. 5, at pp. 27-28. 

a Referred to below, p. 370. 

* Referred to below, pp. 347-348. 

* Referred to above, pp. 145-146. 

5 Pub. P.C.IJ., Series B, No. 12. 

* Pub. P.CJ.J., Series A/B, No. 41. 
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in a protectorate. 1 Each of these three cases arose out of 
important political disputes before the League of Nations 
Council. Other cases in which the Court made import ant 
contributions to international law (e.g.. the Lotus Case, the 
iVimbledon Case, the Mavrommatis Palestine Concessions 
Case, the Eastern Green land Case and ot hers) are discussed 
or dealt with in their appropriate place inthis book. 3 

(c) Negotiation, good offices, mediation, conciliation, or enquiry 

Negotiation , g ood offices, m ediation, con ciliation, and 
enquiry are m ethods of settlement less formal than either 
judicial settlement or arbitrat ion" ~ ~ 

Little need be said concerning negotiation except that 
frequently it proceeds in conjunction with good offices or 
nediatio n. Both the latter are methods of settlement in 
vhich a "friendly third Stat e assists in bringing about an 
tmicable solution of the dispu te. The distinction between 
he two is really a matter of degree ; inthe case of good offices, 
i third State brings the d is puting'parties toge t her and counsels 
or suggests a settlement without actually participating in the 
negot iations or making a n exhau stive enquiry into the various 
aspects of thejhsput^Im _the case of medi ation, the mediating 
state has a more active roleTand participates inthe negotiation s 
and directs them in s uch a wav that a peaceful solution is 
r eached. 3 ” " 

The term “ con cilia tion ” has both a broad and a narrow 
meaning! In its more general sense , it covers the great variety 
of methods whereby a disp ut e is amicably settled with the aid 
of other States or of impartial bodies of enquiry or advisory 
committees, in the narrow sense, “ conciliation "' si fniti es 

1 Pub. P.C.I.J., Series B, No. 4. 

2 For a full analysis, see Professor Lauterpacht’s important work, The 
Development of International Law by the Permanent Court of International 
Justice (1934). 

8 These meanings of good offices and mediation have not been strictly 
followed in Umted Nations practice. The United Nations Good Offices 
Committee in Indonesia appointed by the Security Council in 1947 had more 
extensive functions than good offices, e.g., reporting to the Council on, and 
making recommendations as to developments m Indonesia, 1947-1948; and 
the United Nations Mediator in Palestine in 1948 was entrusted with the duties 
of reporting on developments, promoting the welfare of the inhabitants of 
Palestine, and assuring the protection of the Holy Places. 
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the reference of a dispute to a commission or committp P to 
mak£~ a report with proposals to the par tie s for settlement 
such proposals not being of a binding character. According 
To Judge Manly 0. Hudson 1 

“ Conciliation ... is a process of formulating proposals of 
ettlement after an investigation of the facts and an effort to 
econcile opposing contentions, the parties to the dispute being 
left free to accept or reject the proposals formulated ”. 

The fact that the parties are perfectly free to decide whether 
or not to adopt the proposed terms of settlement distinguishes 
conciliation from arbitration. 

Conciliation Commissions were provided for in the Hague 
Conventions of 1899 and 1907 for the Pacific Settlement of 
International Disputes. Such Commissions could be set up 
by special agreement between the parties, and were to investi¬ 
gate and report on situations of fact with the proviso that 
the report in no way bound the parties to the dispute. The 
actual provisions in the Conventions avoid any words suggesting 
compulsion on the parties to accept a Commission’s report. 
Similar commissions were also set up under a series of treaties 
negotiated by the United States in 1913 and the following years, 
known as the “ Bryan Treaties 
The value of conciliation commissions as such has been 
doubted by several authorities, but the procedure of conciliation 
itself proved most useful and important when employed by the 
League of Nations Council to settle international disputes 
The Council’s use of conciliation was extremely flexible; 
generally a small committee, or a person known as Rapporteur, 
was appointed to make tactful investigations and suggest a 
method of composing the differences between the parties. 

The object of an enquiry is. without making specific recom - 
mendations, t o establish the facts, which may be in dispute, 
a nd thereby-prepare the wav for a negotiated adjustmen t. 
Thus, frequen tly, in cases of disputed boundaries, a. com- 
mission may be appointed to inquir e intoTEe historicaTand 
geogra phical facts whi ch are subject of controversyjmd thus 
cl arify the iss ues f or a boundar vlagreemeht. Also, sometimes 

1 Wudsnn. Ifttprnntinnnl Trihunnh « 111 
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an expert committee is necessary to inquire into certain special 
facts for the purposes of preliminary elucidation. 

Obviously one or more of the above methods—negotiation, 
mediation, conciliation, and enquiry—max be used in com¬ 
bination with the other or others. 

(d) Settlement under Auspices of United Nations Organisation 

As successor to the League of Nations, the United Nations 
Organisation, created in 1945. has taken oxer the bulk of the 
responsibility for adjusting international disputes. One of th e 
fundamental objects of the Organisation is the peacefu l settle¬ 
ment ot ditierences Detw een States . and by Article 2 of t he 
United Nations uiarter, Members of tfie Organisation haxe 
undertaken to settle tneir disputes by peaceful means andto 
refrain from threats of war or the use of force .* 

~ In this connection, im portant responsibilities dexolxe on the 
General Assembly and on the Security Council, corresponding 
to which wide powers are entrusted to both bodies. The 
j eneral Assembly is giv en authority by Article 14 of the 
Charter to recommend measures tor the peacefuTadju'stment 
>F~any situation whic h i s ~ likely - to im pair~gerieraPCTare or 
riendly relations amon g nations . 

The more extensive powers, however, have been conferred 
m the Security Council in order that it should execute swiftly 
nd decisively the policy of the United Nations. The Council 
cts, broadly speaking, in two kinds of disputes :^(i) disputes 
/inch may endanger i nt ernational peace and security ; (ii) 
ases of threat s to the peac e" o r breaches of peace, or a cts of 
ggression . In the former case, the Council, when necessary, 
nay call on the parties to settle their disputes by the methods 
onsidered above, viz., arbitration, judicial settlement, negotia- 
ion, inquiry, mediation, and conciliation. Also the Council 
nay at any stage recommend appropriate procedures or 
lethods of adjustment for settling such disputes. In the 
itter case, (ii) above, the Council is empowered to make 
^commendations or decide what measures are to be taken to 
laintain or restore international peace and security, and it 
lay call on the parties concerned to comply with certain 
rovisional measures. There is no restriction or qualification 
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j on the recommendations which the Council may make, or or 
the measures, final or provisional, which it may decide ar< 

j necessary. It may propose a basis of settl ement, it may appoin 
a commission of in quiry, it may authorise ajcfSence totKi 
In ternational Court of Justice, and' s'o om_ Under Article! 
41 to 47 of the Charter, t he Security Council has also th< 
right to give effect to its decisions not only by coercivi 
measures su ch as e conofhicTsanctions, but also~bv tKe"useo 
armedlorce~as against States" which decline to be bound h 
these decisions. These Articles provide a far more effects 
reinforcement - of the Security Council’s powers than eve: 
existed in relation to the former League of Nations Council. 1 

With the exception of disputes of an exclusively lega 
character which are usually submitted to arbitration or judicia 
settlement, it is purely a matter of policy or expediency whicl 
of the above different methods is to be adopted for composinj 
a particular difference between States. Certain treaties havi 
endeavoured to define the kind of dispute which should bi 
submitted to arbitration, judicial settlement, or conciliation 
or the order in which recourse should be had to these methods 
but experience has shown the dubious value of any such pre 
established definitions or procedure. Any one method ma; 
45e appropriate, and the greater the flexibility permitted, th< 
more chance there is of an amicable solution. 

The General Act of Arbitration for the Pacific Settlement o 
International Disputes adopted by the League of Nation: 
Assembly in 1928 was a type of instrument in which a maximun 
of flexibility and freedom of choice was sought to be achieved 
It provided separate procedures, a procedure of conciliatioi 
(before Conciliation Commissions) for all disputes (Chapter I) 
a procedure of judicial settlement or arbitration for dispute 
of a legal character (Chapter II), and a procedure of arbitratioi 
for other disputes (Chapter III). States could accede to th 
General Act by accepting all or some of the procedures an< 
were also allowed to make certain defined reservations (e.g., a 
to prior disputes, as to questions within the domestic juris 
diction, etc.). The General Act was acceded to by twenty-thre 
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States. or.lv vm c: whom acceded to part of the instrument, 
he accessions to the General Act as a whole 
were mace sut ect to material reservations. As a result, the 
nractical indue ce of the instrument has been negligible, and 

jL W w 

it was not ir.voked in anv case before the Permanent Court of 
International Justice. The United Nations has been consider¬ 
ing the question of making the General Act effective by 
appropriate revision of the text. 

In this connection, there should be mentioned the problem 
of peaceful change or revision of treaties and the status quo 
which troubled publicists a good deal just before the Second 
World War. Many claimed that none of the above methods 
was suitable for settling ,k revisionist " disputes, and proposed 
the creation of an International Equitv Tribunal which would 
adjudicate claims for peaceful change on a basis of fairness 
and justice. The powers which would have been conferred 
on such a tribunal appear now to be vested, although not in a 
very specific or concrete manner, in the United Nations, 1 
but it is doubtful whether they would ever be exercised, just 
as it is doubtful whether the Great Powers would ever agree 
to the creation of an Equity Tribunal to make peaceful changes. 


3.—Forcible or Coercive Means of Settlement 

When States cannot agree to solve their disputes amicably, 
a solution may have to be found and imposed by forcible 
means. The principal forcible modes of settlement are 

(a) War. 

(b) Retorsion. 

(c) Reprisals. 

(^) Pacific Blockade. 

(e) Intervention. 

(a) War 

The whole purpose of w f ar is to overwhelm the oppone nt 
StateTanri to impos e, terms, nf settl ement w hich that State has 
no alternative but to obey. In a sens e, war is~tfie ultimate 

1 See, e.g., Article 14 of the United Nations Charter empowering the General 
Assembly to “recommend measures for the peaceful adjustment of any 
situation ” likely to impair general welfare or friendly relations among nations 
including situations resulting from a breach of the Charter. 
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s anction of international lag, provi ded that it be conceived 
not as an end in itself but as a mean? to an end—the main¬ 
tenance ot tn e rule of faw^ " " 

(b) Retorsion 

Retorsion is the technical term f or retaliation by a State 
against discourteous or inequitable acts of another State , such 
"r etaliation taking the forrnof legitimate acts within the com¬ 
petence of the State whose dignity has been affronted; e.g.; 
severance of diplomatic relation s, revocation of diplomatic 
privileges, or with drawal ot Uscal o r tariff concessions. 

So grea tly has the practice as t o retorsion var ied that it is 
impossible to defin e precisely the conditions under whicn it is 
justified. At all events it need not be a retaliation in kind. 

The legitimate use of retorsion by MemberJJtates of the 
UnitecHNations has probably been af fectecl bv one or tw o 
?ro visions in the United Natio ns Charter . E.g., under 
paragraph 3 of Article 2. Member States are to settle their 
lisputes by peacetullneans irT suc h a way as not to endange r 
5eace arid "security, and justice . For instance, i t is possib le 
that an otherwise legitimate act o f retorsion may in certai n 
ci rcumstances b e such as to enda n ger mstice, i n which event it 
would seemingly be illegal under the Charter. 

(c) Reprisals 

Reprisals are metho ds adopted by States for securing redress 
from another State by takingTetalTatory melsures.^ Fmmeriy, 
the term was restricted to the seizure of property or persons, 
but in its modern acceptation connotes coercive measure s 
adopted bv one State against another for the purpose of 
settling some dis p ute brought about by the latter’s illegal or 
unjustified co nduct . The distinction bet ween reprisa ls and 
'retorsion is that reprisa l s consist of acts which would otherwise 
be quite illegal whereas retorsion c onsists of retaliatory conduct 
to which no legaT'obiection’cari"be taken," R eprisals may 
assume various forms . e.g. , a boycott of the goods ofagarticul ar 
State, an embargo, a n avaf demonstra tion. or bombardment . 
It is n ow generally establish ed by i nternational practic e 
that a reprisal is only justified if the State against which it is 













295 


Chap, 14 .—Disputes between States 

directed has been guilt}’ of something in the nature of an 
international delinquency! Moreover, a reprisal woufd ~no t~ 
be justified if "theaelintjuent S tate had not been pre\ iousl y 
requested to grve satisfaction for the wrong done, or _if the 
me asures of repr isal were not~m proporti on to the injury 
suffered . In recent">ears, there have been several vivid illus¬ 
trations of reprisal action by States, for example the expulsion 
of Hungarians fr o m Yugoslavia in 1935, In alleged retaliation 
for Hungarian responsibility for the murder of King Alexande r 
of Yu goslavia at Marsei lles, and the shelling of the Spanish 
p ort of Almeria by German w arships in 1937, a s reprisal 
foT an alleged^bombardment of t he battleship Deutschland 
by a Spanish aircraft b elonging to t he Spanish Republica n 
forces. 

!>ome authorities hold that reprisals are only justi fied if 
their purpose is to bring a bout a satisfactory settlement of a 
dispute. He nce the pimciole refer r ed to above that reprisals 
shouldnot be resorted to unless a nd until negotiations for th p. 
purpose of securing redress from the delinquent State fa il. 

Strictly speaking, retaliatory acts between belligerent States 
in the course of a war a re a different m a tter altogether from " 
r eprisals , althougn they also are termed “ reprisals ”. The 
object of such acts is ge nerally to for c e an opponent State 
To stop breaking t helaws of war; as , for example, in 1939 ^1 940, 
when G rea t Britain commen ce d the seizure of Germ an exports 
bn neutral vessels in ret aliation for the u nl awful sinking of 
merchant ships by GefmarT-sown naval magneti c mi nes. ~~ 

As in the case of retorsion, the use of reprisals by Member 
States of the United Nations has been affected by the Charter. 
Not only is there paragraph 3 of Article 2 mentioned above in 
connection with retorsion, but there is also the provision in 
paragraph 4 of the same Article that J\Iemh£E_States^are to 
refrain from th e threat or use of force against the territon al 
integrity or poHticaTmdependence ofany State, or in any ot her 
manner inconsistent with the Purp oses of the United Nations" 
A reprisal, t h erefore, which consistecT"in~~the~ thjgaF 5r "th e 
exercise of milit ary force ag ainst another State would pre¬ 
sumably be illegal. Moreover under Article 33 the States 
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sarties to a dispute, whose continuance is likely to endanger 
peace and security are “ first of all ” to seek a solution by 
legotiation, and other peaceful means. Thus a resort to force 
yy way of retaliation would seemingly be excluded as illegal. 

There are also one or two case s of " international ” or 
e collective ” reprisals. One instance is the emba rgo on 
imports or "exports of narcotic dru gs which may be instituted " 
under the Gen eva Dr ugs Convention, 1 931, against States 
w hich by accumulatiorT of abnorm al supplies o f narcotic drugs 
are likely to become sources of illicit t rafficking. The purpose 
oTthe emb argols simply to ensure that the supplies of narcotic 
dnigs in an y State are not greater than that State’s legit imate 
needs. v ' 


(d) Pacific Blockade 


In time of war, the blockade of a belligerent State’s ports 
i s a very "common naval operatio n! THT 


aaaimgiirogagB 


however, is a measure employed in time of peac e. S ometimes 
passed as" a reprisal, i t is generally designed to coerce the 
State whose ports are blockaded into complying with a request 
for satisfaction by^The blockading"State s. Some authorities 
have doubted its legality. 


Th e pacific blockade appears to have been first em ployed 
in 1827 ; since that date there have been about twenty instances 
of its employment. It js generally used by very powerful 
States, with naval forces, against weak States . Although for 
that reason liable to abuse , in the majorityof casesit h a s been 
employed by t he Great Powers ac tin g in c oncert for“objects 
winch' were perhap s' in th e best i nterests of all conc erned^ e.g., 
to end some disturbance, or to ensure the proper execution of 
treaties, or to p revent the outbreak of waE a s in the case of 
t he blockade of Greec e in 1886 to secure the disarming of th e 
Greek troops as s embled near the frontiers and thus avoid a 
’ conflict withTurkev^ From this standpoint the pacific blockade 
may he regarded as a re co gnised procedure tor fac flitatinglh e 
settlement of differences between State s. Indeed, the blockade 
is expressly mentioned in . Article 42 of the United Nations 
Charter as one of the operations which tEe security council 
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may initiate in order to “ maintain or restore in terna tional 
' peace and security ”! 

There are ce rtain obvious advantag es in the employment of 
the pacific blockade. I t is a far less \iolent means of action 
than war, and is more elasti c. On the other hand, it is mor e 
"than an ordinary reprisal, a nd against any but the weak States 
who are usu all y subjected to it, might be deemed an act of wa r. 
It is perhaps a just comment o n the institution of pacifi c 
Blockade that the st rong mari time po wers who resort to it 
do so m order to a\ oid the burdens and i n conveni e nces of war. 

Iviost writers agree , and on the - whole the Br itish practice 
supports the v iew, tha t a blockading State has no right to 
seize ships of third States whic h endea\our to break a pacific 
blockade . It follows also that third S tates are not duty bound 
to respect such a blockade . The principle is that aTblock ading 
State can only operate against ships of other_ States if it has 
declared a belligerent "blockade, t hat is, w her e actual war e xists 
between the blockading ancTHockaded States and accordingly 
it becomes entitled to search neutral sh ipping. But by 
instituting merely a pacific blockade, the Sfoclcacling Stat e 
tacitly admits that the i nte rests at stake were not sufficient to 
warrant the burdens and risks of war. ^ On pri nciple, therefore, 
in the absence ol an actual wa rPth e blockading State should 
not impose on third States the obligations and inconveniences 
61 neutralit y! In other wonET, a blockadi ng Sta te cann Pt 
simultaneously claim me oenents or peace and war. - 

hJ—' 1 ' 1 " " " " ■■ 1 1 - . . u I .. 

(e) Intervention 

The subject of intervention has been discussed above. 1 
Disputes are .frequently settled by collective intervention of 
two or more States as m lsbo when Russia, France, and Ger ¬ 
many jointly intervened with Japan to force her to r etrocede to 
China the territory of Liaotung in Southern Manch uria whic h 
she had extorted from"theChinese after the war of 1894-1895. 
"In a sense the “action which the General Assembly'and the 
Security Council may take under the United Nations Charter 
is a species of collective intervention by all the Members of the 
United Nations. 


1 See pp. 77-79, 








Chapter 15 
WAR 

1—General 

n its most generally understood sense, war is a contest between 
wo or more States primarily through their armed forces, 
[he ultimate purpose of each contestant or each contestant 
proup is to vanquish the other or others and impose its own 
conditions of peace. 

This meaning corresponds to Hall’s definition as judicially 
approved in Driefontein Consolidated Gold Mines v. Janson 1 :— 

“ When differences between States reach a point at which 
both parties resort to force, or one of them does acts of violence, 
which the other chooses to look upon as a breach of the peace, 
the relation of war is set up, in which the combatants may use 
regulated violence against each other, until one of the two has 
been brought to accept such terms as his enemy is willing to 
grant 

Mere unilateral acts of force, e.g., reprisals, pacific blockade, 
which do not involve a contention in which the object of one 
State is to overpower the other by force, are consistent with 
the continuance of peace and therefore fall short of war. 
Illustrations are:—(a) Italy’s bombardment and occupation of 
Corfu in 1923 as a means of securing a pledge from Greece to 
pay an indemnity for the assassination of the Italian General 
Tellini, Italy officially disclaiming that war was intended. 
{b) The naval bombardment of the Spanish port of Almeria in 
1937 by German warships as a reprisal for the bombing of the 
battleship Deutschland by a Spanish Republican aircraft. 

Moreover, acts of force may be exchanged between States 
without necessarily involving them in war. A remarkable 
instance was the full scale battle for the hill of Changkufeng on 
the Russo-Manchurian border which raged for a fortnight in the 
summer of 1938 between Russian and Japanese forces. Both 
sides disavowed a state of war, and diplomatic negotiations 


1 [1900] 2 Q.B. 339 at p 343. 
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for the settlement of the “ incident ” proceeded in what was 
virtually a peace-time atmosphere. It would follow that the 
intention of the contesting parties may be decisive on the 
question whether or not such hostile measures constitute war. 

On the other hand a state of war may be established 
between two or more States by a formal declaration of war, 
although active hostilities may never take place between them. 
Thus in the First World War, China, Cuba, and Siam declared 
war on Germany without resorting to armed force. 

Perhaps the conception of war as a formal status of armed 
hostility is more in line with the modern practice, always 
remembering that the object of one side is ultimately to over¬ 
power and impose its will on the other. A curious develop¬ 
ment since the First World War has been the institution between 
States of continuous hostilities without the contestants acknow¬ 
ledging a state of war. For example, Japan’s invasion of 
Manchuria in 1931-1932, and her military adventures in 
China from 1937 onwards, were never officially admitted to be 
war; the rape of Manchuria was succinctly described as 
the “Manchurian Affair” and the onslaught on China as the 
“ China Incident ”. This recourse to sophistry was due to 
the fact that Japan, in common with many other States, had 
signed the Briand-Kellogg Pact of 1928 for the outlawry of 
war under which the signatories renounced war as an instru¬ 
ment of national policy. 1 By denying that these hostilities 
were “ war ”, Japan hoped to avoid a charge of breaking its 
treaty obligations. Also, a further purpose was to prevent 
other States declaring their neutrality and hampering Japan’s 
conduct of the hostilities by restrictive neutrality regulations. 

The “ status ” theory of war is supported also by the fact 
that the cessation of armed hostilities does not necessarily 
terminate a state of war. In fact, in the eyes of many 
authorities, although hostilities in the Pacific War ceased in 
August, 1945, after the Japanese unconditional surrender, 
Japan’s opponents continued to remain at war with her for 
months afterwards by reason of the need to disarm Japanese 


1 See Article 1 of the Pact. 




300 Part 5.— Disputes , War, & Neutrality 

troops throughout the South Pacific area, and to occupy the 
Japanese home territories. 

The “ status ” theory of war is reflected in the anomalous 
position of Germany and Japan during the years following 
their unconditional surrender in 1945 in accordance with the 
formula decided upon during the War by the Big Three- 
Great Britain, Russia, and the United States. Although both 
countries were deprived of all possible means of continuing 
war, and although their actual government was for a time 
carried on by the Allies, they continued to be legally at “ war ” 
with their conquerors. In 1947, in Rex v. Bottritt , a certificate 
by the British Foreign Secretary that the state of war con¬ 
tinued with Germany was deemed by the Court of Appeal to 
be binding on the Courts. 1 One object of continuing this 
relationship of belligerency, if only technically, was no doubt 
to enable the machinery of occupation controls to be continued. 
The absence of peace settlements with either of these ex-enemy 
States was a further significant circumstance. 

The definition of war given at the beginning of this chapter 
sets out that it is a contest primarily between the armed forces 
of States. The word “ primarily ” should be noted. As the 
Second World War demonstrated, a modern war may involve 
not merely the armed forces of belligerent States, but their 
entire populations. In the Second World War economic and 
financial pressure exerted by the belligerents on each other 
proved only less important and decisive than the actual armed 
hostilities. The wholesale use of propaganda and psychological 
warfare also played a role in the ultimate demoralisation of the 
enemy. Finally, to a far greater degree than combatants, 
civilians bore the brunt of air bombardment and the rigours of 
wartime food shortages. 

The commercial or non-technical meaning of war is not 
necessarily identical with the international law meaning. In 
one important case, 2 a British Court had to interpret the 

1 [1947] K.B. 41. In the American case of Ludecke v. Watkins (1948), it 
was pointed out m Frankfurter, J.’s, judgment that a status of war can survive 
hostilities. See International Law Quarterly , Vol. 2, at p. 697. 

* Kawasaki Risen Kabuskiki Kaisha of Kobe v. Bantham S.S. Co., Ltd. 
(No. 2), [1938] 3 All E.R. 80; upheld on appeal, [1939] 2 K.B. 544. 
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meaning of the word “ war ” as used in a charterparty which 
contained a clause that the charterers and owners might cancel 
it if “ war breaks out involving Japan In 1937, the material 
time, there were hostilities between Japan and China, without 
formal declarations of war or formal severance of diplomatic 
relations, and it was doubtful if, in the technical sense, a state 
of war existed. The Court held nevertheless that “war” 
must be interpreted in a broad commercial sense, and that for 
the purposes of the charterparty there was actually a war with 
Japan. Similarly in New York Life Insurance Co. v. Bennion, 
an American Court 1 held that for the purposes of a life 
insurance policy the death of the captain of a battleship during 
the Japanese attack on Pearl Harbour in 1941 was during 
“ war ” despite the absence of prior declarations of war. 

Commencement of War 

From time immemorial, State practices as to the commence¬ 
ment of a war have varied, Down to the sixteenth century, 
it was customary to notify an intended war by letters of defiance 
or by herald, but the practice fell into disuse. In the seven¬ 
teenth century, Grotius was of the opinion that a declaration 
of war was necessary, but subsequently several wars were 
commenced without formal declaration. By the nineteenth 
century, however, it was taken for granted that some form of 
preliminary warning by declaration or ultimatum was necessary. 

Many instances of State practice in the twentieth century 
have been inconsistent with the rule. In 1904, Japan com¬ 
menced hostilities against Russia by a sudden and unexpected 
attack on units of the Russian fleet in Port Arthur. Japan 
justified her action on the ground that she had broken off 
negotiations with Russia because of Russian “ intransigence ” 
and had notified the Russians that she reserved her’ right to 
take independent action to safeguard her interests. This justifi¬ 
cation was absent in December, 1941, when Japan repeated 
history on a grand scale by her surprise onslaught on the 
United States fleet in Pearl Harbour—an act which precipitated 
the Pacific War. 

ir rhe United States Circuit Court of Appeals (Tenth Circuit), reported in 
(1946), 158 F (2d) 260. 
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The Port Arthur incident led to the rule laid down by the 
Hague Convention III of 1907, relative to the Opening of 
Hostilities, according to which hostilities ought not to com¬ 
mence without previous explicit notice in the form of either 
(a) a declaration of war stating the grounds on which it was 
based, or (b) an ultimatum containing a conditional declaration 
of war. It was further provided that the existence of the state 
of war should be notified to neutral States without delay and 
should not take effect as regards them until after the receipt 
of the notification which might, however, be given by telegraph. 
Neutral States were not to plead absence of such notification 
in cases where it was established beyond question that they 
were in fact aware of a state of war. 

Scant respect was paid to these rules by Italy, Japan, and 
Germany in 1935, 1937 and 1939 respectively. Italy began 
the war with Abyssinia in 1935 without previous declaration, 
defying the League of Nations, and placing on the Abyssinians 
the entire responsibility for an “ intolerable situation ”. No 
declaration on either side preceded the clash near Peiping in 
1937 which precipitated years of incessant hostilities between 
Japan and China. Most outrageous of all was the opening of 
the Second World War in September, 1939, when Germany 
attacked Poland without warning and with a singular disregard 
for the efforts of other Powers to maintain peace. 

Illegality of War 

Is war illegal? The judgment of the Nuremberg and Tokio 
Tribunals (see Chapter 3, above) has at least confirmed the 
view previously held that a war of aggression, or a war in 
violation of international treaties is illegal. The Tribunals 
went further in also holding that the acts of “planning, 
preparation, initiation, or waging of a war of aggression or a 
war in violation of international treaties” are international 
crimes engaging the responsibility of the individuals com¬ 
mitting these Acts. The Tribunals’ views were based inter alia 
on the Briand-Kellogg Pact of 1928 for the outlawry of war, 
but International lawyers have questioned the soundness of 
the judgments in view of State practice prior to 1941; e.g., the 
United States proclamation of neutrality in 1939 on the 
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out-break of war professing amity with the belligerents, which 
would, if the Tribunals were right, be open to the interpretation 
that the United States was condoning the illegality of German 
aggression against Poland. 

The point of difficulty is to determine when a war is 
“aggressive”. If a State legitimately defends itself against 
attack by another, it is not guilty of waging aggressive war. 
But if a State attacks the political independence or territorial 
integrity of another State either in breach of treaty obligations, 
or without any justification and with the wilful purpose of 
destroying its victim, it is clearly guilty of aggression. In the 
period 1919-1939, a great number of bilateral treaties of non¬ 
aggression were concluded, and the draftsmen of these instru¬ 
ments never quite o\ercame the formidable difficulties of 
defining “aggression”. 1 The dilemma remains unsolved to 
this day. It is submitted that definitions serve little purpose, 
and that the question of which State is an “ aggressor ” should 
be determined by a competent international body. One test 
of aggression is a repeated refusal to seek a settlement by 
peaceful means. 

Belligerents 

Usually States only are belligerents. But as we have shown 
above, 2 insurgent forces rebelling against a parent government 
may in certain circumstances be recognised as belligerents. 
Before being conceded belligerent rights, insurgents are usually 
required to satisfy the following tests 

(i) they must be in possession of a certain part of the 
territory of the legitimate government; 

(ii) they must have set up a government or administration 
of their own; 

(iii) they must conduct their hostilities against the parent 
government according to the proper laws and usages 
of war. 


1 See, e g., definition of “ aggression ” m the Soviet Conventions of 1933 for 
the Definition of Aggression, Article II; Keith, Speeches and Documents on 
International Affairs , 1918-1937, Vol. I, pp. 281-2. 
a See above, pp. 112-113. 
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Sometimes a national group may be recognised as a 
belligerent. In the Second World War, belligerent status was 
conceded by the United Nations to a group known as the 
Free French Movement, controlling French subjects who 
objected to and defied the decision of the de jure French 
Government in June, 1940, to conclude and observe terms of 
armistice with Germany. This Committee was in no sense a 
State or Government although it temporarily controlled certain 
French territories, but it had under its orders very substantial 
armed forces which were deployed on the side of the United 
States and the British Empire in the struggle against the Axis 
Powers. 


2.—Effects of Outbreak of War 

The outbreak of war has far-reaching effects on the relations 
between the opponent belligerent States. At the outset, it is 
necessary to know what persons and things are to be deemed 
of enemy character, as usually municipal legislation will 
prohibit trading and intercourse with the enemy, and will 
provide for the seizure of enemy property. Such legislation 
is not prohibited by international law. 

Enemy Character 

As to individuals, State practice varies on the test of enemy 
character. British and American Courts favour residence or 
domicile as against the continental rule which generally 
determines enemy character according to nationality. 1 But as 
a result of exceptions grafted on these two tests, Anglo- 
American practice has tended to become assimilated to the 
continental practice, and there is now little practical difference 
between them. 

Hostile combatants, and subjects of an enemy State resident 
in enemy territory are invariably treated as enemy persons, 
and residence in territory subject to effective military occupation 
by the enemy is assimilated for this purpose to residence in 
enemy territory. 2 According to Anglo-American practice even 

1 See leading case of Porter V. Freudenberg, [1915] 1 K.B. 857, affirming the 
test of residence in enemy territory as determining enemy status. 

' See Sovfrackt (Vjo) v. Van Udens Scheepvaart, [1943] A.C. 203. 
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neutrals residing or carrying on business in enemy territory are 
also deemed to be enemy persons, while on the other hand 
subjects of an enemy State resident in neutral territory are not 
deemed to have enemy character. Hovve\er, by legislation 
adopted in two World Wars, the United States and Great 
Britain have made enemy influence or associations the test of 
enemy character, whether the persons concerned are resident 
in enemy or in neutral territory. 

In the case of Daimler Co., Ltd. v. Continental Tyre and 
Rubber Co. (Great Britain ), Ltd., 1 the House of Lords adopted 
the test of enemy associations or enemy control for corporations 
carrying on business in an enemy country but not incorporated 
there, or corporations neither carrying on business nor in¬ 
corporated there but incorporated m Great Britain itself or a 
neutral country. It was ruled that enemy character may be 
assumed by such a corporation if “ its agents or the persons in 
de facto control of its affairs are resident in an enemy country, 
or wherever resident are adhering to the enemy or taking 
instructions from or acting under the control of enemies 
This was an extremely stringent principle, and the decision has 
received a good deal of criticism. Apart from the Daimler 
ruling, it is clear law that a corporation incorporated in an 
enemy country has enemy character. 2 

As regards ships, prima facie the enemy character of a ship 
is determined by its flag. Enemy-owned vessels sailing under 
a neutral flag may assume enemy character and lose their 
neutral character if:— (a) they take part in hostilities under the 
orders of an enemy agent or are in enemy employment for 
the purpose of transporting troops, transmitting intelligence, 
etc., or (b) they resist legitimate exercise of the right of visit 
and capture. All goods found on such enemy ships are 
presumed to be enemy goods unless and until the contrary is 
proved by neutral owners. 

As to goods generally, if the owners are of enemy character, 
the goods will be treated as enemy property. This broad 
principle is reflected in the various wartime Acts of countries 


1 [1916] 2 A.C. 307. 

* See Janson v. Driefontein Consolidated Mines, [1902] A.C. 484. 
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of the British Commonwealth, prohibiting trading with the 
enemy and providing for the custody of enemy property. 

Diplomatic Relations 

On the outbreak of war, diplomatic relations between the 
belligerents cease. The Ambassadors or Ministers in the 
respective belligerent countries are handed their passports, and 
they and their staffs proceed home. 

Treaties 

The effect of war on existing treaties to which the belligerents 
are parties is, to quote Mr. Justice Cardozo, “ one of the 
unsettled problems of the law”. 1 According to the older 
authorities, such treaties were annulled ipso facto between the 
belligerents as soon as war came. So sweeping a view is now 
discounted by the modern authorities, and is inconsistent with 
recent State practice according to which some treaties are 
considered as annulled, others are considered as remaining in 
force, and others are held to be merely suspended and to 
revive on the conclusion of peace. 

In the unsettled state of the law, it is difficult to spell out 
any consistent principle or uniformity of doctrine. To quote 
Mr. Justice Cardozo again, international law “does not 
preserve treaties or annul #them, regardless of the effects 
produced. It deals with such problems pragmatically, pre¬ 
serving or annulling as the necessities of war exact Two 
tests are applicable in this connection. The first is a subjective 
test of intention—did the signatories of the treaty intend that 
it should remain binding on the outbreak of war ? The second 
is an objective test—is the execution of the treaty incompatible 
with the conduct of war ? 

Applying these tests, and having regard to State practice 
and the views of modem authorities, we may sum up the 
position as follows 

(1) Treaties between the belligerent States which presuppose 
the maintenance of common political action or good relations 
between them, e.g., treaties of alliance, are abrogated. 

1 See on the whole question his judgment in Techt v. Hughes (1920), 229 
N.Y. 222. See also Karnuth v. U.S. (1929), 279 U.S. 231. 
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> -f2) Treaties representing completed situations or intended to 
set up a permanent state of things, e.g., treaties of cession or 
treaties fixing boundaries, are unaffected b> war and continue 
in force. 

■v^^Treaties to which the belligerents are parties relating to 
the conduct of hostilities, e.g., the Hague Con\entions of 1899 
and 1907 and other treaties prescribing rules of warfare, remain 
binding. 

>(4) Multilateral Comentions of the “law-making” type 
relating to health, drugs, protection of industrial property, 
etc., are not annulled on the outbreak of war but are either 
suspended and revive on the termination of hostilities, or 
receive even in wartime a partial application. 

Sometimes express provisions are inserted in treaties to 
cover the position on the outbreak of war. For example, 
Article 38 of the Aerial Navigation Convention, 1919, provided 
that in case of war the Convention was not to affect the freedom 
of the contracting States either as belligerents or as neutrals, 
which meant that during w T ar the obligations of the parties 
became suspended. 1 

Where treaties are suspended during wartime, certain 
authorities claim they are not automatically revived when 
peace comes, but resume their operation only if the treaties 
of peace expressly so provide. Practice is not very helpful on 
this point, but usually clauses are inserted in peace treaties to 
remove any doubt as to which treaties continue in force. 

Prohibition of Trading and Intercourse ; Contracts ^ 

Trading and intercourse between the subjects of belligerent 
States ceases on the outbreak of war, and usually special 
legislation is introduced to cover the matter. The details of 
State practice in this connection lie outside the scope of this 
book, but it can be said that international law gives belligerent 
States the very widest freedom in the enactment of municipal 
laws dealing with the subject. 

Similarly with regard to contracts between the citizens of 
belligerent States, international law leaves States entirely free 


1 Cf. Article 89 of the International Civil Aviation Convention, 1944. 
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to annul, suspend, or permit such contracts on the outbreak 
of war. Consequently this is a matter primarily concerning 
municipal law, and will not be discussed in these pages. There 
is some uniformity of State practice in the matter, inasmuch as 
most States treat as void contracts which may give aid to or 
add to the resources of the enemy, or necessitate intercourse 
or communication with enemy persons. 

Enemy Property 

The effect of war on enemy property differs according as 
such enemy property is of a public nature (i.e., owned by the 
enemy State itself), or of a private nature (i.e., owned by private 
citizens of the enemy State). 

(a) Enemy Public Property.—A belligerent State may confis¬ 
cate movable property in its territory belonging to the enemy 
State. Where the enemy movable property is located in 
enemy territory under military occupation by the forces of that 
State, such property may be appropriated in so far as it is 
useful for military purposes. Immovable property (e.g., real 
estate) in such territory may be used (e.g., occupied or used 
to produce food or timber) but not acquired or disposed of. 
Ships of war and other public vessels at sea belonging to 
the enemy State may be seized and confiscated except those 
engaged in discovery and exploration, or in religious, 
scientific, or philanthropic missions or used for hospital 
duties. 

(b) Enemy Private Property.—The general practice now of 
belligerent States is to sequestrate such property in their 
territory (i.e., seize it temporarily) rather than to confiscate it, 
leaving its subsequent disposal to be dealt with by the peace 
treaties. It is not certain whether there is a rule of international 
law prohibiting confiscation, and authorities are somewhat 
divided on the point. But private property in occupied 
enemy territory must not be plundered or confiscated or 
interfered with unless it is of immediate use in war, e.g., lawful 
booty on the field of battle, war material, or goods and services 
necessary for the army of occupation. In contrast to the 
substantial protection of enemy private property on land, 
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enemy ships and enemy cargoes at sea are liable to confiscation. 
This does not apply to enemy goods on a neutral merchant 
vessel unless such goods are useful for warlike purposes, or 
unless they are seized as a reprisal of war for continuous 
breaches by the enemy of the rules of warfare. 1 

Combatants and Non-Combatants 

Combatants are divided into two classes:— (a) lawful, and 
(b) unlawful. Lawful combatants may be killed or wounded 
in battle or captured and made prisoners of war. Unlawful 
combatants, e.g., spies as defined m Article 29 of the Regula¬ 
tions annexed to the Hague Convention IV of 1907 on the 
Laws and Customs of War on Land, are liable to capture and 
detention, and in addition to trial and punishment by military 
tribunals for their offences. 2 

k Traditionally international law maintains a distinction 
between combatants and non-combatants, inasmuch as non- 
combatants are not in principle to be wilfully attacked or 
injured. Certain classes of non-combatants, e.g., merchant 
seamen, may however be captured and made prisoners of war. 
Nineteenth century official prono unc ements affirmed that th e 
only leg itimate obj ect of war was to weaken the military forces 
of the enemy. In 1863 the following passage appeared in 
United States Army General Orders:— 

“ The principle has been more and more acknowledged that 
the unarmed citizen is to be spared in person, property, and 
honour as much as the exigencies of war will admit 

A valiant attempt to draw a distinct line between civilians and 
the armed forces was also made in the Hague Convention IV 
of 1907 on the Laws and Customs of War on Land and its 
annexed Regulations. Yet under the demands of military 
necessity in two World Wars, the distinction seems now to 
have become almost obliterated. 

A learned author 3 has examined the present-day importance 
of the distinction under the heads of :—(i) artillery bombard¬ 
ment; (ii ) naval bombardmen t; (iii) siegesp (ivj olockade; 

1 See Chapter 16 below, at pp. 331 et seq. 

* See Ex parte Quinn (1942), 317 U.S. 1, at p. 31. 

8 See Nunck, Amenean Journal of International La* (1945), pp. 680 et seq. 
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(v) contraband; and (vi) aeri al bombard ment, and has reach© 
the conclusion in essence that while non-combatants may no 
be the primary objects of these six operations of war, they ar 
denied material protection from injury thereunder. 

On the subject of aerial bombardment, the history of attempt 
to protect non-combatants has not been encouraging. Jh 
Hague Regulations of 190 7 me ntioned above (see Article 25 
prohibited the attack or bom b ardment orundefended towns 
villages, etc., bv “ any mean s whatever ”,~and this phra se wa, 
i ntended to cover aerial attack s. B ut during the First wo rlt 
War the rule laid dowrLw as noLresnected. In" 1"923 a Com 
mission of Jurists at t he Hague drew u p a draft Code ofAi 
Warfare, which did not come into force as a Convention, anc 
which provided inter alia that bombardment was legitimatf 
only when directed at specified military objectives such a: 
military forces, works, and establishments, and arms factories 
and was forbidden when bombardment could not take place 
without the indiscriminate bombardment of civilians. The 
Spanish Civil War of 1936-1938 and the Sino-Japanese 
hostilities of the 1930s showed that it was not sufficient merelj 
to prohibit air attack on specified military objectives, and a 
Resolution of the League of Nations Assembly in 1938 recom¬ 
mended a subjective test that the intentional bombing ol 
civilians should be illegal. But up to the stage of the outbreak 
of the Second World War, States had not definitely agreed on 
rules for the limitation of aerial bombardment. 

During that War, the Axis Powers from beginning to end 
remorselessly bombed civilians and civilian objectives, using 
explosive bombs, incendiary bombs, and directed projectiles. 
The Allies retaliated eventually with area and pattern bombing, 
and finally in 1945 with the shattering atom-bomb attacks on 
Nagasaki and Hiroshima, resulting in enormous civilian 
casualties. Whether regarded as legitimate reprisals or not, 
the Allied air bombardments were like the similar Axis attacks, 
directed at civilian morale. It would be unrealistic in the light 
of these events, not to consider that in modem total war civilian 
morale has become a true military objective. Indeed it is 
becoming more and more riiffirnlt in *r»+oi xm* +« 
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negatively what is not a military objective. Perhaps all that 
remains of the traditional distinction between combatants and 
non-combatants is the duty not to attack civilians in extreme 
or unnecessary cases; e.g., the bombing of civilian hospitals, 
or the deliberate strafing of children, or the wanton destruction 
of churches and monuments. Moreover modern weapons and 
methods of air bombardment, even if directed primarily at 
military objectives in the strict sense, must have destructive 
effects on civilians. 1 

The legality of the atom-bomb attacks by the United States 
on Nagasaki and Hiroshima is questionable. They have been 
variously justified as:— (a) A reprisal, although the casualties 
inflicted were quite out of proportion to those caused by 
single instances of illegal air bombardments committed by 
the Axis Powers. ( b ) As terminating the war quickly and 
thereby saving both Allied and enemy lives, which would be 
equivalent to relying on the doctrine of military necessity. 
Neither ground is satisfactory as a matter of law. 

It is plain, at all events, that until the atom-bomb and 
atomic energy are internationally controlled, civilians have a 
poor chance of protection in modem war. The United 
Nations has through its Atomic Energy Commission been 
endeavouring since 1946 to work out an international scheme 
of control. 2 There is general agreement among a majority of ^ 
Member States of the United Nations that atomic w eapons. 
should b e absolutely prohibited, that_there_shSS.be an inter- 
nationa Taiitho r ity to control the~sources and production of 
atomic energy toTensure thatlt is used for peaceful purposes \ 
only, a nd that a detailed and com prehe nsi ve system of inspect 
tionin all Slates shonhhbe established. Russia has opposed the 
majority"proposalsTclaiming alia that the United States 

should first destroy its stockpile of atom bombs even before the . 

1 A Convention for the Protection of Civilian Persons in Time of War was 
drawn up by an international Conference which met at Geneva from April 
to August, 1949, but at the date of writing it has not come generally into 
force. The Convention is a comprehensive instrument, and contains inter alia 
detailed provisions for the humane treatment of civilians in occupied territories 
or within the jurisdiction and control of belligerent Powers. 

2 See, as to the legal aspects of the control of atomic energy, Bathurst, 
British Year Book of International Law , 1947, pp. 1 et seq. 
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international control scheme begins to function, and that the 
proposed comprehensive inspection system is entirely objection¬ 
able. Thus so far no working scheme for the international 
control of atomic energy has been evolved. 





3.—The Laws of War 

The laws and custn ms-jof . war consist of the limits set 
internatmhafiaw within which the torce required to overpower 


natality of war would nave Known no bounds. 


These laws and customs have arisen from the lon g-standing 
practices of belligerents; their history goes back to the Mid0IT 
&ges~when the influence of Christianity and of the spirit of 
chivalry of that epoch combined to restrict the excesses of 
belligerents. Under present rules such acts as the killing 
of civilians, the ill-treatment of prisoners of war, the military 
use of gas, and the sinking of merchant ships without securing 
the safety of the crew are unlawful. 

Since the nineteenth century, the majority of the rules have 
ceased to be customary and are to be found in treaties and 
Conventions. Among the most important of these instruments 
are the Declaration of Paris, 1856, the Geneva Convention, 
1864, the Declaration of St. Petersburg, 1868, the Hague 
Conventions of 1899 and 1907, the Geneva Gas Protocol, 
1925, the Geneva Red Cross Convention, 1929, the Geneva 
Prisoners of War Convention, 1929, and the Submarine Rules 
Protocol, 1936. 

Publicists and statesmen are given to much pessimism as to 
the utility of the laws of war, and in fact no part of international 
law has been so frequently and so extensively violated. While 1 
the laws of war have thus been honoured in the breach by 
most States, their existence and authority have never been 
challenged by these States, and in fact they have exercised 
some influence in tempering the general brutality exhibited 
in the conduct of hostilities. However weak the laws of war 
proved to be in both World Wars, it may still be said that 
without them the inhumanity of the belligerents and the 
atrocities committed would have been on a far more extensive 
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scale. It is generally agreed that Germany is of all States 
the one most responsible for weakening and discrediting the 
laws of war by her complete disregard of them both in 1914 and 
in 1939, thereby giving her opponents no other alternative but 
to take reprisal measures to restrain her from further excesses. 

In practice the military manuals of the different States 
contain instructions to commanders in the field embodying 
the principal rules and customs of war. 

Sanctions of Laws of War; War Crimes 

While the laws of war are frequently violated, international 
law is not entirely without means of compelling States to 
observ e them. The most useful of such methods is the reprisal, 
although it is at best a crude and arbitrary form oTredress? 
Thus, in the Second World War when the Germans began the 
unlawful practice of chaining prisoners of war, Great Britain 
retaliated by shackling German prisoners of war until eventually 
the Germans were obliged to drop this inhuman e and 
unnecessary practice. Also only the fear of overwhelming 
British reprisals in kind restrained the Germans from using gas 
warfare against Great Britain. 

Another sanction of the laws of war is the punishment both 
during and after hostilities of war criminals following on a 
proper trial by military tribunals. The sharp treatment meted 
out to Axis war criminals by Allied mili tary Courts after the 
Second World War vindicated the laws of war more effectively 
than any similar action taken after the First World War. 
International law and practice recognise that a belligerent is 
e ntitled to punish for war crimes those members of the armed 
forces of its opponent who tall into its nands. "The definition 
of war crimes' is a matter of some difficulty^ - Not every viola¬ 
tion of the rules of warfare by members of the armed forces is 
a war crime. The British Military Manual enumerates by 
way of example such acts as refusal of quarter, ill-treatment of 
prisoners of war, pillage and purposeless destruction, etc. 
Professor Lauteipacht suggests that the term should be limited 
to acts which would be condemned by the common conscience 
of mankind, by reason of their brutality, inhumanity, or wanton 
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disregard of rights of property unrelated to reasonable military 
necessity. 1 The prosecutions and trials by Allied Military 
courts of Axis war criminals 1945-1949 seem to have pioceeded 
on the basis of some such definition. 

It appears clearly established also by these trials (see, e g, the 
judgment of the Nuremberg Court) tha t orders bv superiors dn 
not constitute a defence, but may be urge d i n mitigation Tn 
1921, in the case of the Llandovery Castle , 2 a German Court 
found the accused guilty of killing defenceless persons in life¬ 
boats in the First World War, and rejected the plea of superior 
orders, stating that the plea was inadmissible if the order were 
“ universally known to be against the law ”, but that such order 
might be an extenuating circumstance. Probably Courts must 
take into account the state of the m ind of the accused; if he 
believed that the order was lawful, 0 this belief might be a 
defence, but not if the order were obviously illegal. So just 
as in ordinary criminal law, the question of mens rea is 
important. As the Nuremberg Court pointed out, the true 
test is “ whether moral choice was in fact possible ” on the 
part of the soldier ordered to commit the criminal act. 4 

One further sanction of the laws of war should not be over¬ 
looked. This is contained in Article 3 of the Hague Con¬ 
vention IV of 1907 providing that if a belligerent State violate 
any such laws, that State is to pay compensation, and to be 
responsible for all acts committed by persons forming part of 
its armed forces. Under this Article a substantial indemnity 
may be exacted when the Treaty of Peace is concluded. 

Rules of Land, Sea, and Air Warfare 

The princi pal ru les as to land warfare are set out_in the 
Hague Conven tion~TV o f 1907 on the Laws and Customs of 
Wa r on Lan cC andltsTannexed Regulations. These Regulations 

1 Lauterpacht, British Year Book of International Law, 1944, at p 79 

s Annual Digest of Public International Law Cases, 1923-1924, Case 
No. 235. 

8 In the Dover Castle (Annual Digest of Public International Law Cases, 
1923-4, Case No. 231), a German Court acquitted the accused on the ground 
that they were entitled to hold that they were being ordered to carry out a 
legitimate reprisal 

* See Official Record, Vol. I, p. 224 
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are sometimes for the sa ke of convenien ce referred to as 
the “ Hague Rules They define the status of belligerents! 
Le„ t hose who wilTbe treated as lawful combata nts. Guerilla 
troops and militia or volunteer corps like the British Home 
Guard in the Second World War are subject to the laws, rights, 
and duties of war if the\ are properly commanded, have a fixed 
distinctive emblem recognisable at a distance, c arry arms. 
openly, an d conduct their operations in accordance with the 
laws and customs of war. Where there are leVees en masse, 
i&, organised or spontaneous risings of the civilian population 
against the enemy, those called to arms by the authorities must 
fulfil the four conditions just mentioned in order to be re spected 
as lawful combatants, whereas those spontaneously taking up" 
arms on the approach of the enemy need only satisfy the two 
conditions of carrying arms openly, and respecting the laws and 
customs of war. In the so-called “ Hostage C ase” (Unite d 
States v. List and 'OtfiersTC ase No. 7) tried at Nuremberg in 
'I947 = '1948, the tribunal field that non-uniformed guerrilla and 
partisan troops operating in German-occupied territories in 
the last War were not entitled to the status of lawful belligerents. 
It follows that after territory is occupied, spontaneous levees 
en masse must be properly organised and properly uniformed 
units. 

The H ague Rules of 1907 also contain provisions as to th^ 
treat ment of prisoners of war, fins subject has since been dealt 
wfEE m a general way by the Geneva Prisoners of War Con¬ 
vention. 1 T he Convention provides for the humane treatme nt 
of prisoners of war , an d lavs down that only the rank and file, 
But not captured officers , may be put!o~ workTsuch work to 
Lave no direct connection wit h the wa r. Among other rules, 
prisonerTof war are not t o be forced to give information as to 
t fer armed forces oft heir ^country, and are to receive food, 
lodging, and cloth ing on the sam e sc ale aslfie depot troops of 
meir captor s! ^ C bvlC^ 

Another Geneva Convention of 1929, the Geneva Red Cross 


1 This Convention was revised by an international Conference which met 
at Geneva from April to August, 1949, but at the date of writing the revising 
instrument has not come generally into force. 
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Convention, 1 drawn up by the same Conference which adopted 
_ the Prisoners of War Convention, d eals with the treatment of 
wounded and sick memb ers of the a rmed forces in the field. 
•All belligerents are to treat" s uch wounded or sick men with 
‘humanity, a na to give than proper medical care without 
distinction arto na tionality.. Moreover military hos pitals, 
ambulances, etc., are not to be deliber ately attacked unless the 
Red Cross or other equivalent e mblem is^ abused. Among 
other provisions, th e' Convention defines the position and 
rights of medical formations, w hich are to be respected so long 
as they do not commit acts harmful to the enemy, e.g., sheltering 
combatants. " 

Methods and means of combat and the conduct of hostilities 

are dealt with in Section II of the Hague Rules of 1907. Certain 

methods anTTheans"”of war "are forbidden, e.g., the uSTof 

poisoned weapons, or arms or projectiles which would caus e 

unnecessary suffering, "or the refusal of quarter. Ruses of war 

are permitted, but, accordi ng to gene ral practice, notlf tain ted 

Sy'TreacKetv of" per5dv. or if in breach of some agreemen t 

Between the belligerents. AsTilre adv mentioned, und efended 

j to wns ar e n ot subject to bombar dment (Article 25). During 

thelast War there were several declarations of rr open cities ” 

(e.g., Paris in 1940, Manila in 1941, and Rome in 1943), a term 

which really corresponds to the expression “undefended 

to wns ” as used in the Hague Rules, with the additional feature 

that the city is quite open and free for"entry oy me attackers . 

f Military objectives in an undefended city not so open and tree 

for entry may be bombarded from the air. Attacking officers 

•must give warning before commencing a bombardm'ent of 

[defended places,^except in case of an assault, and must spare 

^distinctly marked churches, hospitals, monuments, etc. Pillage 

is forbidden. 

* 

The rules of naval warfare are contained partly in rules of 
customary international law, partly in the Declaration of Paris 
of 1856, partly in the Hague Conventions of 1907, Nos. VI, 

1 More correctly, the Convention for the Amelioration of tfie Condition of 
the Wounded and Sick in Armies in the Field. This Convention was revised 
by the Conference referred to in the preceding footnote, but at the date of 
writing the revising instrument has not come generally into force. 
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VII, VIII, IX (Naval Bombardment), X, XI, and XIII (Neutral 
Rights and Duties in Maritime War), and partly in the London 
Submarine Rules Protocol of 1936. In maritime warfare, 
belligere nts are entitled to capture enemy vessels and enemy 
property Surface ships, submarines,"a nd aircr afts engagedIn 
sea warfare ~may destroy enemy merchant shipping provided 
that, except in the case'of'a persistent refusaTto stop"Dr 
resistance" to' sea rcKT the "saf ety of the~crew, pa ssengers, and 
ship's papers must be "definitel y ass ured. Merchant ships are 
entitled tjQ^f^nObemselves against attacjcT aTligit, not 
conforming to these rules. Hospital shi ps w hich are distinctly 
marked and used only for thepurpose of carr ying or attending 
'to sick and'wounded are immune from interference or attack . 
Privateering, Te., the commissioning of private merchant 
vesSeirisHIegaL ( see~Declaration of~Paris. 18 5E). Merchant 
shi ps may be lawfully converted into warships, provided, 
acc ording to British practice, tHaHEe conversions effected in a 
home port, and not while the vessel is at sea_or jn a neutral 
port. Auxiliary vessels may be treated as being of a combatant 
character if they are part of the naval forces, being employed 
to assist naval operations. 

. “Under the Hague Convention IX (Naval Bombardment), 
the n aval bombardment of undefended ports, towns, etc., is 
prohibited unless the local authoritie s refuse to comply with a 
T brmal requisitionin g demand for provisions ancT'supplies. 
Otherwise, military works, military or naval establishments, 
and other military objectives may be attacked. 

Floating mines must not be sown indiscriminately, and it is 
the duty of belligerents laying such mines nobmerely to take all 
possible precautions for the safety of peaceful navigation, but 
,to notify the precise extent of minefie ld s as soon aTmilitar y 
"considerations permit. Unfortunately the law as to mines is 
uncertain because of the weakness of the text of the Hague 
Convention VIII (Submarine Contact Mines), and because 
of the development of new types of mines and new kinds of 
minelaying methods. 


1 See, as to aircraft in sea-warfare, Smith, The Law and Custom of the Sea 
(1948), pp. 152 et seq. 
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As to the rules, if any, concerning aerial warfare, see above. 

Finally it should be mentioned that by the Geneva Protocol 
of 1925, gas and bacteriological warfare are prohibited (see 
also Draft Convention of the Commission of Disarmament, 
1930). 

Law of Belligerent Occupation of Enemy Territory 

Belligerent occupation must be distinguished from two other 
stages in the conquest of enemy territory:—(a) invasion, a 
stage of military operations which may be extended until 
complete control is established; and ( b ) the complete transfer 
of sovereignty, either through subjugation followed by annexa¬ 
tion, or by means of a treaty of cession. Occupation is 
established only by firm possession, or as Article 42 of the 
Hague Rules of 1907 says, only when the territory is “ actually 
placed under the authority of the hostile army 

The distinction from invasion is important, inasmuch as 
the occupant Power is subject to a number of rights and duties 
in respect to the population of the occupied territory. 
Important also is the point that belligerent occupation does 
not displace or transfer the sovereignty of the territory but 
involves the occupant Power in the exercise solely of military 
authority subject to international law. For this reason, 
occupation does not result in any change of nationality of the 
local citizens nor does it import any complete transfer of 
local allegiance from the former Government. The occupant 
Power’s position is that of an interim military administration, 
which entitles it to obedience from the inhabitants so far as 
concerns the maintenance of public order, the safety of the 
occupying forces, and such laws or regulations as are necessary 
to administer the territory. 1 

Lawful acts of the occupant Power will therefore normally 
be recognised when the occupation is terminated; but not 
unlawful acts (e.g., the wholesale plunder of private property 
by Germans in occupied territory 1939-1945). 

The rational basis of the international law as to belligerent 
occupation is that until subjugation is complete and the issue 


1 See McNair, Law Quarterly Review (1941), Vol. 57, pp 34-36. 
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finally determined, the occupant Power’s authority* is of a 
pro\isional character only. 

The status of Germany after the Second World War following 
on the unconditional surrender appears to have involved a 
stage intermediate between belligerent occupation and the 
complete transfer of sovereignty ( (b) above). The four 
Allied Powers, Great Britain, France, Russia and the United 
States exercised supreme authority over Germany, and in the 
opinions of some writers, this could not be regarded as a 
belligerent occupation because of the destruction of the former 
Nazi Government, and the complete cessation of hostilities 
with the conquest of the country. 1 At the same time, it should 
be pointed out that the Allied control system was expressly of a 
provisional character, not involving annexation, was pre¬ 
dominantly military in form, and based on the continuance of 
the German State as such, and on the continuance also of a 
technical state of war. However, the question is now r some¬ 
what academic, owing to the transition to a new phase of 
separate West and East German Governments. 

The rights and duties of the occupant Power are conditioned 
primarily by the necessity for maintaining order, and by the 
principle that the inhabitants of the occupied territory are not 
to be exploited. The rules with regard to public and private 
property in the occupied territory are referred to above. 2 The 
inhabitants must, subject only to military necessities, be allowed 
to continue their lawful occupations and religious customs, 
and must not be deported. Requisitions for supplies or 
services must be reasonable, and not involve the inhabitants 
in military operations against their own country. Contribu¬ 
tions are not to be exacted unless ordinary taxes and dues are 
insufficient for the purposes of the administration. Nor may 
the local laws be changed unless this is necessary for the 
maintenance of order and the safety of the forces. These 
and other rules are set out in Section HI of the Hague Rules 
of 1907. 


1 See Jennings, British Year Book of International Law, 1946, pp. 112 et seq. 
Cf. also Friedmann, The Allied Military Government of Germany (1947). 

* See above, pp. 308-309. 
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4.—Termination of War 

A state of war may be brought to an end in three ways, 
principally:— 

(1) Cessation of hostilities by the belligerents without any 
definite understanding being reached between them. Instances 
are the wars between Sweden and Poland (1716), between 
France and Spain (1720), between Russia and Persia (1801), 
and between Prussia and Liechtenstein (1866). The dis¬ 
advantage of this method of terminating war is that it leaves the 
future relations of the belligerents in doubt and uncertainty 
and is a source of inconvenience to neutrals who have no 
definite notification of how much longer they are expected to 
observe the duties of neutrality. It is not appropriate to 
modem conditions. 

(2) Conquest followed by annexation. There are many 
examples of this. The arrangement effected between the 
conqueror and the conquered is not a treaty of peace; it 
represents usually terms of surrender and absorption. The 
principle which formerly governed here was that a country 
conquered and annexed ceased to exist at international law; 
therefore there could not be a state of war between it and its 
conqueror. Of course, the conquest had to be complete and 
the annexation effective; for example, if despite the alleged 
conquest a Government in exile continued the struggle against 
the annexing State, it might be held according to the circum¬ 
stances that the purported conquest was merely a belligerent 
occupation and that the war still continued. It is not clear 
now how far these former principles apply, for an illegal war, 
e.g., one of gross aggression, and an illegal annexation, should 
not be regarded as causing the conquered State to disappear 
at international law. On the other hand, if the great majority 
of States recognise the annexation and condone the breach, 
perhaps war should be considered legally to have terminated. 
As mentioned above, the War with the Axis Powers terminated 
on their unconditional surrender, and such termination was a 
case of conquest not followed by annexation. 

(3) Treaty or Treaties of Peace. The more usual practice 
is to restore a state of peace and determine its conditions by 
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an armistice followed by a formal treaty. Strictly speaking 
the armistice is only a truce, and sometimes the belligerents 
have preferred to agree to Preliminaries of Peace which have 
the effect of definitely ending hostilities and pave the way for 
the final Treaty of Peace. The Preliminaries are binding like 
any other treaty and require ratification. They contain the 
essential conditions of peace and usually stipulate the place 
where the final treaty is to be negotiated. 

A Treaty of Peace generally deals in detail with all outstanding 
questions concerning the relations of the belligerents, e.g., 
evacuation of occupied territory, restoration of prisoners of 
war, amnesties, indemnities, restitution of private property, 
guarantees for the execution of the Treaty, and arbitration. 
It will also naturally provide for the settlement of outstanding 
territorial disputes between the former belligerents, but on 
all points on which it is silent the principle of uti possidetis 
applies both to movables and immovables alike, namely that 
the parties keep what they held when the instrument was 
signed. Thus unless contrary provision is made, an occupying 
Power will retain requisitions and contributions duly levied, 
and public property belonging to the enemy State which has 

Vippn rhilv rnnfisrateri 



Chapter 16 
NEUTRALITY 
1—General 

Neutrality is by no means a simple conception, although 
ostensibly it might seem so. In its popular sense, neutrality 
denotes the condition of a State which is not at war with the 
belligerents and does not participate in the hostiliti es. In its 
technical sense, it is a legal status , involving a complex o f 
r ights, duties, anci privileges at international law which mus t 
be respected by belligerents and neutrals alike . This status 
Df neutrality has been the subject ot a long arid complicated 
development, at each stage of which the content of the status 
has varied with the nature of warfare and the circumstances 
of international life. 

Neutrality gradually developed out of bilateral treaties 
stipulating that neither party to the treaty should assist the 
enemies of the other if one party were engaged in war. It was 
realised that it was to the general convenience of belligerent 
States to prevent assistance being furnished to enemies. 
Originally such cases of neutrality were isolated and sporadic, 
and stopped far short of the notion of a general status. 
Certainly the idea that neutral duties devolved on all non- 
participants in a given war was a much later development. 
The term “ neutrality ” appeared as early as the seventeenth 
century, but no systematic doctrine emerged until the eighteenth 
century, when it was discussed by Bynkershoek an d Vattel. 
By that date theory and practice united in acknowledgmg the 
right of independent States to hold aloof from war, and their 
duty in sucji case to be impartial as between the belligerents. 

In the nineteenth century, neutrality developed much more 
extensively than in all its previous history. Most historians 
attribute this to the part played by the United States as a 
neutral in the Napoleonic Wars, w hen Great Britainj js 
Signed agamst isapoleon and his Continental satellites . The 
United states Government refused to allow the equipping or 
arming of vessels in American territory on behalf of the 
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belligerents, and it prevented the recruitment of American 
citizens for service in the belligerent forces. At the same time 
Great Britain was endeavouring to block neutral commerce 
with France, and many rules as to neutral and belligerent 
rights evolved as compromise solutions of a conflict of interests 
between the British and United States Governments. Also, 
during the years of the Napoleonic Wars, Lord Stowe ll 
presided over the British Prize Cou rt, an d the nevfly dev eloping 
‘l aw as to neutra l ri ghts and duties owed much to his intell ect 
and genius as a judicial legislator. Later in the century the 
American Civil War gave rise to several disputes on questions 
of neutrality between the legitimate United States Government 
and Great Britain. Out of these arose the famous Alabama^ 
Claims Arbitration of 1872, concerning the construction and 
"'fitting out m England of commerce-destroying"vessels for the 
'Confederate Navy. The United States Government alleg ed 
' a breach of neutralit y in that the B ritish Go vern™ pn * h&d 
c failed to exercise d ue care to prev ent the equipping ot the 
' vessels, ancf their ^despatch to the Confederates, and a~clain i 
for da mage suffered through the a ctivities nf the vessels (nnp 
ofwhich vva Trhe Alabama ) in t he C ivil War was sustained b y 
the arbitrators. 

* Other important factors w'hich favoured the development 
of neutrality in the nineteenth century were the permanent 
neutralisation of Belg ium and Switzerland . 1 which supplied 
useful precedents f or neutral rights and duties, and the general 
g rowth of great unified s overeign States. It~was clearly to the 
interests of the latter to be able t o maintain unrestricted 
commercial intercour se with belligerents without bein g drawn 
"into war, as it was plainly to the interests of the belligerents 
to prevent assistance being gi ven toTheir enemies by suc h 
powerful countries. Moreover, conditions w r ere peculiarly 
favourable to neutrality inasmuch as the principal wars fought 
in the nineteenth century were wars of limited objectives, 
unlikely to embroil States other than the participants, so that 
there was little risk or threat to neutrals as long as they 
observed the rules. In these circumstances the generally 


1 See above, pp. 89-91. 
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■ ecoenised rules of neutra lity. _ some_of th em embodied in 
nstruments such as the Declaration of Paris, 1856, and in th e 
jague Conventions of 1899 and, 1907, comm anded the 
support of, as they corresponded to the interests of most 
SEteL— ' ““ 

However, in the First World War (1914-1918)—which de¬ 
veloped almost into “ total war as in the Second World 
War (1939-1945), most of the recognised rules of neutrality 
proved quite out of date, could not be applied in many instances, 
and instead of assisting to maintain the impartiality of States, 
virtually forced them into the struggle (as in the case of the 
United States in 1917). In its turn the Second World War 
was convincing proof of the archaism of the nineteenth century 
conceptions of neutrality. Neutral status proved to he 
condition even m or e hazardous tha n that of belligeren cy. One 
neutral State after anoth er was “ ro lled^ u p” by the Axis^ 
lowers, andjthe tw o most powerful neutrals—Russia and the" 
United States— 1 were each wilfully and brutal ly attacked withou t 
framin g. It is~plam "thatIn’ the future neutrality can only 
operate within a limited and quite unpredictable field, and it is 
questionable whether it is in the general interests to preserve 
an institution of so uncertain a value. 

The-sl atus of neutrality involves rights and duties on the 
part of a ne utral State, and rights and duties on the part of 
belligerents . In both cases th e righ ts a nd du ties are correlative, 
thflt js a n gHLof a neutralj State corresponds to a duty of a 
EeEigSnf, an d a right of a belligerent State to a duty ot a 
neutral. In both cases, too, the duties of States may be 
classified as:— 

(i) duties of abstention; 

(ii) duties of prevention; 

"''(iii) duties of acquiescence. 

z Applying this classification, the duties of a neutral State 
may be described as follows 

(i) Abstention .— The neutral State must give no assistance 
— director indirec t—t o either belligerent , e.g., it must not supply' 
tr oops or furnish or guarantee loans or provide shelter for a 
belligerent's armed "forces. 



" iij .Ih.fefg'i.—A bellig erent State mast no; coart w a titl e 
acts cn neut ral te: r:tor or enter into hostilities in r.e»tra l 
’ waters o: ir, lie airspace abo T ,e neutra. temtory. nor may it 


intertere wire tne .estimate interc ourse of neut rals with tn T 
'enemv. cor may fl use neutral territory or waters as a base for 
' K31ft ^ r operatfons, or as a starting point for an expedition." 



to neutral property on enemy terri tory occupied by i t. 

bellig erent S tate mustTfor ins tar.ce. 
a cquiesce in internm ent fly a neutral State of such members of 
its armed forces as take refuge in neutral tsrritoiyj~oTHTtEe 


granting of asylum by neutr aljorts to hostile warships so that 
necessary repairs may be effected. 

If a belligerent or a neutral State violates anv one of such 


duties and the breach results in damage to-the other, it is in 
general liable for the damage caused and must furnish pecuniary 
satisfaction to that State. In the Ahbrn Clam Arbitratio n 
(1872), the arbitrators awardeTthe United States a sum of 
15,500,000 dollars in gold as ^indemnity in full satisfaction o f 
■all claims subject of the arbitration, arising out of Great 
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duties, or, put another way, these duties are not absolute. 
The neutral State is bound on ly to use the means at its disnnsai 
*m fulfilling its obligations; for exampIeHfunable to 


a much stronger State from violating its neutrality, it d oes not 
"become liableTolhe injured bell igerent State for the non- 
performance of its duties. ““ " 

With regard to the several duties of abstention of a belligerent 
State mentioned above, one or two important points should be 
mentioned. If a neutral State abstains from taking action 
against a belligerent violating ne utral territor y, etc., or it that 
neutral State is too weak’ to prevent such violation, then the 


opposing belligerent is entitled to intervene on the neutral 


territory, etc. 1 Belligerent warships have a right of innocent 


passage through neutral territorialwaters, but me right must 

nofbel^uiear^TTi^ may^s^TOTjp^gpoie^ormK^mgr 

> T5t5airs?efar gke refuge jnlSItral ports (althp^EnoTmore 
tKarP^ ^nd^ ^eIaccor^ng~lo ^^tis^ 

practicTmayji^^ from 

tfellg^^gjate^ju^^lo~anj^ ena^ lor^Iicientjea^hsr 

eTg^weather or ur^ ^repairs! ITtHe^tim^imfrjs^xce^^ 
the shipandTcrewmusTSe"interned? ’ " 

^'TCeJerenceT^^ to certain other rights and 

privileges of belligerent States. Their speci al rights in^ regaid 
to neutral trade and neutral jhi^jng_are c onsidered rn ^the 
e5Cmd^ait^nE£cliaptenInad3mo^^ belligerents 

mltryTherso^catted privilege of "anggnTTeT. of requisitioning 


my neutral ships or goods phvsicallv within their mns 




LV/iWUHiliHliM 


equired by them, and subject to the payment of full compensa- 


so, a ccordin g to the practice in two World Wars 


belligerents are, it seems, entitled to notify war zones on the 
high seas, and to designate the safe routes of passage tnat may' 


e taken b 




1 See, for discussion of the legal aspects of the Altmark incident of 1940m 
connection with this matter, Waldock, British Year Book of International Law, 
1947, pp. 216 et seq. 

* See, as to whether the Altmark was exercising a right of “ innocent ” 
through Norwegian territorial waters, Waldock, op. cit. 
s the duty of the neutral State to give such notice as early as possible. 
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reprisals (i.e., measures otherwise illegal at international law) 
Irrespective of the fact that injury may thereby be done to 
neutrals ~pro\id^~bnIyrac c ording 7 tcTBfitisIT practice, that 
suchreprisairarelustified~by the c ircu mstances of the c ase and 
clo not involve an unreasonable degree~on ncon\ enjenceloT 
neutriI sT r “ ’ 

Neutrality does not exclude sympathy between a neutral 
State and a belligeren t, p ro\ided this sentiment does not tak e 
the active form of concrete assistance to that "belligeren t. 
Similarly, gifts or loan s of money by private citizens of t he 
neutral State to the Belligerent or other similar transaction s, 
or individual enlistments by such private citizens in that 
belligerent's armed forces are not prohibited by t he rules o f 
neutrality. Such impartiality as is required of neutrals is 
connnecT to the duties of abstention, prevention, and 

acquiescence mentioned above. This distinction between the 
neutral State and its citizens has obviously been affected by the 
increasing range of State controls over all private transactions, 
and over persons. Under the impact of these controls, the 
duties of a neutral State must necessarily become more strict 

so far as liberty of action by its citizens is concerned. For 

example, it is probably now the duty of a neutral State not to 
sanction the private export of arms and ammunition. 2 

Unneutral Service 

The term “unneutral service” denotes various acts com- 
mitted by neutraTsubj ecLs am ou nting lu mat er ial assis tancrt o 
aTbelligerent , tor wJucn tne opposing belligerent may inflict 
penalties varying according to the act or acts. 

- For example, it a privat e vessel makes a prac tice o fc onveying 
tr oops of o jie bellige rent, oFit ITtransnms ffi ra&o, ^ military 
inte lligenc e for the immediate use of a belligerent , £rja^ 
mfhesTVrmayb^ JOT on the other hand, the 

gsseI^ndertaies~co]inmerclal shipping in the interest of one 
Belligerent, it may be captured and condemned as prize. For 
certain other cases oi unneutral service (e.g., the transport 

1 See TheZamora, [1916] 2 A.C. 77. 

2 See Fnedmann, British Year Book of International Law, 1938, at pp. 130 
et seq. 
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by a vessel of passengers who are in the armed forces of a 
belligerent, and the placing of a vessel under the orders or 
control of an agent put on board by a belligerent Government) 
see Articles 45-46 of the Declaration of London, 1909, which 
has not come into force for want of ratifications. Goods on 
vessels engaged in unneutral service are liable to con¬ 
demnation. 

Commencement of Neutrality 

Immediate notification of neutrality is de sira ble, and is 
regarded as necessary by most States. In the Second World 
'War, immediately afteFlts outbrea k in" Septer 
almostHTneutral S tates~anhounced their neutrality at nncr. 
and specifically commun i cated the fa c t to the belligerents 
Certain of these States were then Members of the League of 
Nations and the d eclarations of neutrali ty we re regarded as 
necessary stateme nts of intention not to be bound by the 
oblig ations~ofthe League covenant 

Rational Basis of Neutrality 

Neutrality is often justified bv reference to the following 
considerations:—(W that it serves to localise war : (2) that 
it d iscourages war ; ?31 t hat it enables States to keep oufof 
""war; ( 4) that ft regularises international relations . 

"The Second World War conclusively demonstrated the 
fallacies of (1) and (2), inasmuch as the neutrality of States 
such as Norway, Denmark, Holland and Belgium proved an 
irresistible temptation to German aggression, and prevented 
more effective arrangements for their joint defence, with the 
consequence that these States were speedily overrun by superior 
German forces. The result was to increase Germany’s power 
in Europe, to bring Italy into the war on Germany’s side, and 
eventually to encourage Japan to precipitate hostilities in the 
Pacific. Thus, far from localising or discouraging war, the 
effect of neutrality was to incite others to aggression and to 
transform a European struggle into a world conflict. 

As to (3), it was virtually in defence of its neutrality that 
the United States entered the First World War on the side of 
France and Great Britain. Moreover, despite the care taken 
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in the Second World War by Russia and the United States 
to presene their neutrality, brutal attacks by the aggressor 
Powers, Germany and Japan respectively, forced them into 
the War only two years after its outbreak in 1939. 

As to (4), the experience of the League of Nations from 
1920 to 1940 showed that the institution of neutrality is quite 
inconsistent with the maintenance in international relations of 
the rule of law. The unjustified reliance of States Members of 
the League on traditional notions of neutrality’ prevented the 
League machinery from functioning on the outbreak of the 
Second World War. 

Before this War began, a fundamental change had taken 
place in the attitude of most States towards the status of 
neutrality’. Far from insisting on neutral rights or belligerent 
duties, States were now prepared to make all possible con¬ 
cessions to avoid any chance of a clash with the belligerents. 

1 The First World War had shown how a neutral State like the 
United States could be drawn into war in defence of its neutral 
rights, and no State particularly wished to repeat that 
experience. States were determined if possible to keep out of 
a general war. In 1936-1937 this attitude was reflected in 
the non-intervention policy of France and Great Britain 
towards the Spanish Civil War, neither Pow r er wishing to be 
brought into a general European conflict by reason of being 
thought to favour one or other of the contending parties. 

This new attitude w f as particularly illustrated by the attitude 
of the United States in 1939-1940 , before Germany overr an 
and conquered We stern Eu rope in the summer of 1940 , and 
by its neutrality” law passed by Congress in 1937. The 
“Ne utrality” Act of 193/ wa s a misnomer; it was really a 
measure to ensure no contacts between the United States and 
“ belligerents which cou ld , possibly involve her in war in defence 
of neutral rights. 1 Th e privileges of neutrality, which the 
United States hadbeen consistently so pertinacious in defend ing 
’in the nineteenth century, she was ready in the twentieth 
century to renounce in favour of absolute security from 
hostilities. 


1 Garner, in British Year Book of International Law , 1938, at pp. 60-61. 
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After Germany’s victories in Western Europe in June, 1940 
the United States appeared to veer in an entirely opposite 
direction. Convinced that Germany’s aim was world domina¬ 
tion, the United States initiated a series of measures to aid 
Great Britain in the war against Germany and Italy which 
would have been unthinkable some twelve months previously. 
Whereas before she had been ready to renounce neutral rights, 
she paradoxically now appeared to show disregard for neutral 
duties transferring destroyers to Great Britain, sending her 
arms, and ammunition, and patrolling dangerous sea-lanes. 
In addition Congress passed the Lend-Lease Act of March, 
1941, which made it possible to provision and equip the armed 
forces of Great Britain and her Allies. The legality of the 
Lend-Lease Act and of the other measures adopted by the 
United States before her entry into the Second World War was 
justifiable on three grounds at least:— (a) The breach by 
Germany and Italy of the Briand-Kellogg Pact of 1928 for the 
outlawry of war, and the fact that these Powers were guilty of 
gross aggression against neutral States. ( b ) The principle of 
self-preservation as against Powers like Germany and Italy, 
which intended to show no respect for the rights of neutrals. 
There was the additional consideration here that if the United 
States had allowed Great Britain to be conquered, international 
law itself would not have survived, (c) The evidence of 
conspiracy on the part of the Axis Powers to launch an attack 
on the United States in the immediate future. 

Neutrality and the United Nations Charter 

Member States of the United Nations have no absolute 
right of neutrality. By Article 41 of the United Nations 
Charter they may be under a duty to apply enforcement 
measures against a State or States engaged in war, if so called 
upon pursuant to a decision by the Security Council. Under 
paragraph 5 of Article 2 they are also bound to give every 
assistance to the United Nations in any action under the 
Charter, and to refrain from giving assistance to any State 
against which preventive or enforcement action is being taken 
by the Organisation. 



Chap. 16—Neutrality 


331 


Neutrality is not, however, completely abolished. Even 
where pre\ entiv e or enforcement action is being taken by the 
United Nations Security Council, certain Member States may 
not be called upon to apply the measures decided upon by the 
Council or may receive special exemptions (see Articles 48 
and 50). In this event their status is one of ‘‘qualified” 
neutrality 7 inasmuch as they are bound not to assist the State 
against which enforcement measures are directed, and must 
also assist the Member States actually taking the measures 
(see Article 49). It seems also that where the “ veto ” is 
exercised by a permanent member of the Security Council so 
that no preventive or enforcement action is decided upon with 
reference to a conflict, in such case Member States may remain 
absolutely neutral towards the contestants. 1 

2—Contraband and Blockade 

Neutral trading with belligerents is affected by the rules of 
warfare concerning Contraband and Blockade. These will 
now be briefly discussed. 

Contraband 

Contraband is the designation for such goods as th e 
belligerents consider ooiectionable because they may assist 
"the enemy in the conduct of war. 

The importance of the conception of contraband is due to 
certain rules enunciated bv the Declaration of Paris, 185 6, 
"which are now recognised to be part of international law . 
‘He eltect ot the s e may be~sta te d as follows B elligerents 
may seize enemy co ntraband goods which are being carried 
to a n enemy destination on neutral ships, or n eutral contraband 
goods which are being carried to an enemy destination on 
enemy ships . Th ese rights of seizure are con c eded by inter s 
na tional law in view o f the obvious necessity' for belligerents, 
m the interests of self-preservation, to prevent the importation 
of articles which may jstrengtheiTthrenemy. 

A distinction is drawn between absolut e and relative contra¬ 
band. Articles clearly of a warlike or military character are 

1 See generally, Lahve, British Year Book of International Law, 1947, pp. 72 
et seg. 
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considered to be absolute contraband : e.g., arms of all kind s. 
nuHt^y^o^ESgTcaPip equipment, machinery for the manu- 
Yacture of munitions, gu n-mounting s. Articles useful for 
purposes of peace as well as of wa r are considered t£L be relativ e 
■ cont^ andTe^gTloodrfue ljeld-glasses, railway rolhngstock. 
and if intercepted on ^e lTwayTo"tp" e nemyC^ ^ 
to the enemy forces are treated as absolute_contraband and 
\ a re liabl elo seizufeTjy Thostile^b elligerent. "~T t is doubtful if 
tEedistin ction is nowof im practical vaTiS 
"besides" absolute ~and relative contraband, there is a third 
class of goods known as “ free articles ” , which must never 
be^declared con traband, inasmuch as they a r£ fnot susceptible* 
of use in war; - e.g., cbm a ware and glass^ soap, paint and 
colours,~Tancy'~goods. , ~~ 

So far States have not reached general agreement on what 
• articles fall within each of the three categories mentioned, 
except that by universal admission instruments of war or 
warlike materials are absolute contraband. Even jurists and 
Prize Court judges have seldom been in accord on the matter, 
and the practice of the States shows little uniformity and many 
anomalies. To quote Wheaton 1 :— 

“ Indeed, there is no subject of international law that has 
provoked so much controversy as the question of contraband 
has aroused during the last two or three centuries. With 
regard to one class of things the difficulty has not been so 
great. The almost unanimous authority of writers, of prize 
ordinances, and of treaties agrees to enumerate among absolute 
contraband all warlike instruments, or materials by their own 
nature fit to be used in war. Beyond these, there is some 
difficulty in reconciling the conflicting authorities derived from 
the opinions of public jurists, the fluctuating usage among 
nations, and the texts of various Conventions that had been 
designed to give that usage the fixed form of positive law ”. 

An attempt was made by an instrument known as the 
Declaration of London, 1909, to draw up agreed lists of goods 
in the three classes, but the Declaration did not come into 
force for want of ratifications. Both in the First and Second 
World Wars the belligerents declared goods to be absolute or 

Wheaton, International Law, Vol. II (7th English Edition, 1944), at 
pp. 467-468. 
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relative contraband which in the nineteenth century were 
universally acknowledged to be non-contraband. Thus almost 
overnight the pedantic opinions of text-writers, the carefully 
drafted clauses in treaties, and the weighty judgments of Lord 
Stow ell and other Prize Court judges were relegated to a back 
store-room, while the belligerents were restrained only by 
considerations of policy and expediency from declaring every 
type of article and material to be contraband. The very 
extensive lists of contraband drawn up by Great Britain in 
both wars were eloquent testimony to the desuetude of former 
rules and usages. By the time of the Second World War, 
both by practice and according to British judicial decisions, the 
Declaration of London was regarded as devoid of any authority. 
The impact of “total war", at first in 1914, and then with 
much greater effect in 1939, completely revolutionised the 
conditions of warfare. In view of the enormous range of 
equipment required for modern war, of the much more 
advanced use of scientific weapons and instruments, and of 
the possible production of ersatz or substitute war materials, 
it could scarcely be predicated of any article or substance that 
it did not hav e a w arlike use. For the sake of self-preserv ation, 
belligerents had necessarily to adapt themselves to these 
exigencies, and the old rules and usages as to contraband were 
disregarded by them when official fists of contraband covering 
every conceivable kind of article or material were drawn up. 

Destination of Contraband ; Doctrine of Continuous Voyage or 
Continuous Transportation 

Usually the simplest case of seizure of contraband is on e 
in which the goods are clearly of hostile destinatio n. A 
number of cases invariably arise in which the purpose of 
supplying the enemy is sought to be achiev ed m ore indirectly, 
as where citi zens m aHeutral State adjacent to enemy territory 
purchase contrabanH Tor resale to the enemy in order to avp id 
interception at sea. 

*• in cir cumstances such as these the doctrine of Contin uous 
Voyage or Continuous Transportation becomes appl icable. 
This consists in treating an adventure "which involves the* 
carriage of goods in the first instance to a neutral port, and then 
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to some ul terior arid hos tile, destination as being for certain 
purposes one tr anspo r tation orilf to an enemy destination 
with all the consequences that wouldT at tach were'the nrfrtra) 
port not interposed. Accordingly, if these goods are contra- 
band, they are liable to seizure. The doctrine was expounded 
in classical terms bv Lord Stowell in The Maria 1 

In the American Civil War, the United States Supreme Court 
applied the doctrine systematically to nearly all cases of breach 
of blockade or of contraband. Furthermore, United States 
Courts took it upon themselves to draw presumptions as to 
hostile destination from all kinds of unexplained facts, e.g., if 
the bill of lading were made out to order, or the manifest of 
cargo did not disclose the whole cargo, or a consignee were 
not named, or if the ship or cargo were consigned to a firm 
known to have acted as an enemy agent, or if there were a 
notorious trade in contraband between a neutral port and 
enemy territory. 

Till 1909, it was nevertheless doubtful whether the doctrine 
was subject to general approval; at all events, it was not 
supported by a uniform practice. However, the Declaration 
of London, 1909, which as mentioned above did not come into 
force, laid it down that the doctrine applied to absolute contra¬ 
band, but did not apply to conditional contraband except in a 
war against an enemy possessing no seaboard. 

In the First World War, the doctrine received its fullest 
executive and judicial application by Great Britain. British 
Orders-in-Council enunciated the doctrine in the widest terms, 
going far beyond the terms of the Declaration of London, 1909. 
British Courts also applied the doctrine systematically to a 
large number of cases, and in The Kim 2 it was declared that:— 

. . the doctrine of Continuous Voyage and Transportation 
both in relation to carnage by sea and to carnage overland had 
become part of the Law of Nations at the commencement of 
the present war in accordance with the principles of recognised 
legal decisions, and with the views of a great body of modern 
jurists and also with the practice of nations in recent maritime 
warfare 


1 (1805), 5 Ch. Rob. 364 

2 [1915] P. 215. 
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As illustrating the wide scope of the doctrine the following 
principles were accepted by British Courts(1) that contra¬ 
band goods might be seized on their way to a neutral country 
if there existed an intention to forward them to an enemy 
destination after there undergoing a process of manufacture; 
(2) that, notwithstanding that the shippers of contraband 
goods might be innocent of any intention of an ultimate 
hostile destination, yet if on the consignees’ side the goods were 
in fact purchased for delivery to the enemy they were liable to 
confiscation. 1 

The Courts of other belligerents also accepted and applied 
the doctrine of Continuous Transportation. 

In practice, the svstem of “ navicerts ”, i.e., certificates given 
by a diplomatic or consular representative in a neutral country 
testifying that the cargo on board a neutral vessel was not 
liable to seizure, left little room for the application of the 
doctrine of Continuous Transportation. “ Navicerts ” were 
first introduced by the Government of Queen Elizabeth in 
1590, but were not used on a large scale in modem conditions 
of maritime warfare until 1916 when they were instituted by 
the Allies. “Navicerts” were again introduced on the out¬ 
break of the Second World War in 1939. Vessels using 
“ navicerts ” were normally exempted from search, although 
there was no complete guarantee against interception or 
seizure, which might take place because of the discovery of 
fresh facts or because the destination of the cargo had become 
enemy occupied territory. 

Originally the mere absence of a “navicert” was not in 
itself a ground for seizure or condemnation. However, after 
the occupation of France and the Low Countries by Germany 
in June, 1940, changed the whole circumstances of the Allied 
maritime blockade, Britain issued the Reprisals Order-in- 
Council (dated the 31st July, 1940), the effect of which was:— 
(a) that goods might become liable to seizure in the absence 
of a “navicert” to cover them; and (b) that there was a 

1 See, as to inference of hostile destination from a comparison of the amount 
of the cargo with the statistics of legitimate needs of the country of destination 
of goods of the same class, Fitzmaunce, British Year Book of International 
Law, 1945, at pp. 91-95. 
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presumption that “ unnavicerted ” goods had an enemy destina¬ 
tion. 1 The Order did not make “ navicerts ” compulsory for 
neutral shippers, but it heightened the risk of interception and 
seizure of cargoes by putting the onus on the shipper of 
establishing the innocence of the shipment. The legality of 
the Order was of course questioned, but it was justifiable as a 
legitimate act of reprisals to simplify the blockade, and to put 
increased pressure on the enemy, and also possibly as a method 
of regulating neutral trade through a system of passes. 

Consequences of Carriage of Contraband ; Condemnation by 
Prize Courts 

Contraband is, in the circumstances mentioned above, liable 
to seizure, and under certain conditions even the vessel 
carrying the contraband cargo is liable to seizure. Seizure 
by a belligerent is admissible only in the open sea or in the 
belligerent’s own territorial waters; seizure in neutral terri¬ 
torial waters would be a violation of neutrality. 

According to British and Continental practice, the right of 
a belligerent State to seize contraband cargoes or vessels 
carrying them is not an absolute one but requires confirmation 
by the adjudication of a Prize Court estabhshed by that State. 
The origin of Prize Courts and of Prize Law goes back to the 
Middle Ages when there were frequent captures of piratical 
vessels. In England, for example, the Court of Admiralty 
would inquire into the authority of the captor and into the 
nationality of the captured vessel and of her goods. This 
practice was extended to captures made in time of war and it 
gradually became a recognised customary rule of international 
law that in time of war the maritime belligerents should be 
obliged to set up Courts to decide whether captures were 
lawful or not. These Courts were called Prize Courts. They 
are not international Courts but municipal Courts, although 
they apply international law largely. Every State is bound 
by international law to enact only such regulations, or statutes, 
to govern the operation of Prize Courts, as are in conformity 
with international law. 


1 Fitzmaunce, op. at., pp. 87-89. 
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The structure of Prize Courts varies in different countries. 
In certain States, Prize Courts are mixed bodies consisting 
of Judges and administrative officials, but in the British Empire 
and the United States they are exclusiv ely judicial tribunals. 

If the Prize Court upholds the legitimacy of the seizure, the 
cargo or vessel is declared to be “good prize” and to be 
confiscated to the captor’s State. The decree of condemnation 
is accompanied by an order for sale under which the purchaser 
acquires a title internationally valid. Thenceforward, what 
becomes of the prize is no concern of international law, but is 
solely a matter for municipal law to determine. 

Seized ships or goods in the custodv of the Prize Court 
pending a decision as to their condemnation or release, may be 
requisitioned subject to certain limitations, one of which is that 
there is a real issue to be tried as to the question of 
condemnation. 1 

For the law and procedure followed in British Prize Courts 
the reader is referred to standard works, such as Colombos, 
The Law of Prize* 

Blockade 

The law as to blockade represents a further restriction on 
the freedom of neutral States to trade with belligerents. 

A blockade occurs when a belligerent bars access to the 
enemy coast or part of it for the purpose of preventing ingress 
or egress of vessels or aircraft of all nations. The blockade 
is an act of war, and if duly carried out in accordance with the 
rules of warfare, is effective to deny freedom of passage to the 
shipping or aircraft of other States. Under the Declaration 
of Paris, 1856, which is declaratory of prior customary inter¬ 
national law, a blockade is binding only if effective, and the 
effectiveness of a blockade is conditioned by the maintenance 
of such a force by the belligerent as is “ sufficient really to 
prevent access to the enemy coast ”. 

Ships which break a blockade by entering or leaving the 
blockaded area are liable to seizure by the belligerent operating 


1 Fitzmaurice, British Year Book of International Law, 1945, at pp. 79-81. 

* See also, as to prize law during the Second World War, Rowson, British 
Year Book of International Law, 1947, at pp. 160 et seq. 

W 
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the blockade in the same way as contraband cargoes, and after 
capture must be sent to a port for adjudication on their 
character as lawful prize. Generally, the cargoes carried by 
such ships will also suffer condemnation by a Prize Court 
unless those who shipped the goods prove to the Court’s 
satisfaction that the shipment was made before they knew or 
could have known of the blockade. 

The practice of States varies greatly as to what is deemed 
to constitute a breach of blockade. For instance, practice 
is not uniform on the point whether a neutral vessel must 
have actual formal notice of the blockade. According to 
Anglo-American juristic opinion and practice, it is sufficient 
to establish presumptively that those in charge of the neutral 
vessel knew a blockade had been established. The commander 
of a neutral vessel who sails for an enemy port knowing that 
it is blockaded at the beginning of the voyage ought to expect 
that it will be in the same state when he arrives in the vicinity of 
the port; and anything which can be proved to affect him 
with knowledge at the date of departure, e.g., publication of 
a declaration of blockade, will render the vessel and its cargo 
liable to the penalties for breach of blockade. According to 
the French theory, the neutral vessel is not affected by 
presumptions as to continuance or cesser of blockade, but the 
commander of the vessel on approaching the blockaded area 
is entitled to individual warning from one of the blockading 
squadrons, the fact of the notification being entered in the 
vessel’s log-book with specific mention of the hour, date, and 
place of notification. It is only for subsequent attempts to 
enter the blockaded area that the neutral vessel is liable to seizure. 

Apart from the matter of actual or constructive notice to 
neutral vessels, it is an established rule of international law 
that a blockade must be properly declared and notified to 
neutral States with a specific statement as to the date when the 
blockade begins and the geographical limits of the coastline 
to which access is barred. Secondly, in accordance with the 
rule of effectiveness, the blockade must be maintained by a 
sufficient and properly disposed force, rendering ingress or 
egress by other vessels a matter of material danger. This 
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principle is supported by authoritative British judicial pro¬ 
nouncements. Thus Dr. Lushington declared in Northcote v. 
Douglas, The Franciska 1 that:— 

. . the blockaded place must be watched by a force 
sufficient to render egress or ingress dangerous; or, in other 
words, save under peculiar circumstances, as fogs, violent 
winds and some necessary absences, sufficient to render the 
capture of vessels attempting to go in or out most probable 

Similarly, Lord Chief Justice Cockburn stated in Geipel v. 
Smith 2 :— 

“ In the eye of the law, a blockade is effective if the enemy’s 
ships are in such numbers and positions as to render running 
the blockade a matter of danger, although some vessels may 
succeed in getting through ”. 

The size of the blockading force and the distance at which it 
operates from the blockaded coast are alike immaterial, 
provided this test of danger to neutral vessels be satisfied. 
Thus in the Crimean War in 1854, a single British cruiser 
commanding the one navigable approach to the Russian port 
of Riga at a distance of one hundred and twenty miles was 
deemed sufficient to constitute a blockade of the port. United 
States judicial decisions and practice are to the same effect 
as the British authorities. 

In the First World War, the British Navy enforced a “ long¬ 
distance ” blockade of Germany through ships and squadrons 
operating often more than one thousand miles from German 
ports. The objections raised to this type of blockade were 
that it extended across the approaches to the ports and 
coastline of neighbouring neutral countries and that it was in 
many respects ineffective. It was first instituted in 1915 as a 
reprisal for the German decision to attack British and Allied 
merchantmen in the waters surrounding the British Isles 
without regard for the personal safety of the passengers or 
crew. Under British Orders-in-Council, neutral vessels 
carrying goods of presumed enemy destination, origin, or 
ownership could be required to proceed to a British port to 
discharge their cargoes, and might be forbidden to move to a 


1 (1855), Spinks, 287. 

* (1872), L.R. 7 Q.B. 404, at p. 410. 
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the blockade in the same way as contraband cargoes, and after 
capture must be sent to a port for adjudication on their 
character as lawful prize. Generally, the cargoes carried by 
such ships will also suffer condemnation by a Prize Court 
unless those who shipped the goods prove to the Court’s 
satisfaction that the shipment was made before they knew or 
could have known of the blockade. 

The practice of States varies greatly as to what is deemed 
to constitute a breach of blockade. For instance, practice 
is not uniform on the point whether a neutral vessel must 
have actual formal notice of the blockade. According to 
Anglo-American juristic opinion and practice, it is sufficient 
to establish presumptively that those in charge of the neutral 
vessel knew a blockade had been established. The commander 
of a neutral vessel who sails for an enemy port knowing that 
it is blockaded at the beginning of the voyage ought to expect 
that it will be in the same state when he arrives in the vicinity of 
the port; and anything which can be proved to affect him 
with knowledge at the date of departure, e.g., publication of 
a declaration of blockade, will render the vessel and its cargo 
liable to the penalties for breach of blockade. According to 
the French theory, the neutral vessel is not affected by 
presumptions as to continuance or cesser of blockade, but the 
commander of the vessel on approaching the blockaded area 
is entitled to individual warning from one of the blockading 
squadrons, the fact of the notification being entered in the 
vessel’s log-book with specific mention of the hour, date, and 
place of notification. It is only for subsequent attempts to 
enter the blockaded area that the neutral vessel is liable to seizure. 

Apart from the matter of actual or constructive notice to 
neutral vessels, it is an established rule of international law 
that a blockade must be properly declared and notified to 
neutral States with a specific statement as to the date when the 
blockade begins and the geographical limits of the coastline 
to which access is barred. Secondly, in accordance with the 
rule of effectiveness, the blockade must be maintained by a 
sufficient and properly disposed force, rendering ingress or 
egress by other vessels a matter of material danger. This 
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principle is supported by authoritative British judicial pro¬ 
nouncements. Thus Dr. Lushinston declared in Northcote v. 
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Douglas , The Franciska 1 that:— 

"... the blockaded place must be watched by a force 
sufficient to render egress or ingress dangerous; or, in other 
words, save under peculiar circumstances, as fogs, violent 
winds and some necessary absences, sufficient to render the 
capture of vessels attempting to go in or out most probable 

Similarly, Lord Chief Justice Cockburn stated in Geipel v. 
Smith 2 :— 

“ In the eye of the law, a blockade is effective if the enemy’s 
ships are in such numbers and positions as to render running 
the blockade a matter of danger, although some vessels may 
succeed in getting through ”. 

The size of the blockading force and the distance at which it 
operates from the blockaded coast are alike immaterial, 
provided this test of danger to neutral vessels be satisfied. 
Thus in the Crimean War in 1854, a single British cruiser 
commanding the one navigable approach to the Russian port 
of Riga at a distance of one hundred and twenty miles was 
deemed sufficient to constitute a blockade of the port. United 
States judicial decisions and practice are to the same effect 
as the British authorities. 

In the First World War, the British Navy enforced a “ long¬ 
distance ” blockade of Germany through ships and squadrons 
operating often more than one thousand miles from German 
ports. The objections raised to this type of blockade were 
that it extended across the approaches to the ports and 
coastline of neighbouring neutral countries and that it was in 
many respects ineffective. It was first instituted in 1915 as a 
reprisal for the German decision to attack British and Allied 
merchantmen in the waters surrounding the British Isles 
without regard for the personal safety of the passengers or 
crew. Under British Orders-in-Council, neutral vessels 
carrying goods of presumed enemy destination, origin, or 
ownership could be required to proceed to a British port to 

discharge their cargoes, and might be forbidden to move to a 
_______ — — 

8 (1872), L.R. 7 Q.B. 404, at p. 410. 



340 Part 5.—Disputes, War, & Neutrality 

German port. If neutral vessels under colour of permission 
to proceed to a neutral port, sailed for a German port, they 
were liable to seizure and condemnation if subsequently 
caught. Such a blockade was probably not justified according 
to the rules followed in the nineteenth century, either as a 
retaliatory measure or as a blockade in the strict sense of that 
term. The British Government, however, justified the “ long¬ 
distance ” blockade of Germany by reference to the changed 
conditions of war, stating that a modern blockade could only 
be effective by covering commerce with the enemy passing 
through neutral ports. The “ long-distance ” blockade was 
re-instituted in 1939 in the Second World War, and its rational 
justification was declared to be the necessity for waging “ total ” 
economic warfare against the enemy. In both wars, France 
took action similar to that of Great Britain. Without Great 
Britain’s predominant naval power, the blockade could not 
have been enforced. 

Belligerent Right of Visit and Search 

Co-extensive with the right of seizing contraband or of 
capturing ships in breach of blockade, belligerents have by 
long established custom the right to visit and search neutral 
vessels on the high seas in order to determine the nature of the 
cargo and to check the destination and neutral character of 
the vessel. This right must be exercised so as to cause neutral 
vessels the least possible inconvenience. If suspicious circum¬ 
stances are disclosed in the case of a particular neutral vessel, 
that vessel may be taken into port for more extensive inquiry 
and if necessary for adjudication before a Prize Court. 

Formerly the right of visit and search was qualified by 
very severe restrictions, designed to protect neutrals from 
unnecessary or burdensome interference with their commerce 
In both the First and Second World Wars, the exigencies of 
“ total war ” caused belligerents to disregard these limitations 
Contrary to the rules that search should precede capture and 
that it should generally not go further than an examination of 
the ship’s papers and crew and cursory inspection of the cargo, 
neutral vessels were regularly intercepted on the high seas and 
sent to port for thorough searching even in the absence of 
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suspicious circumstances, considerable delays occurring while 
the \essels were so detained. On the British side, this practice 
of searching in port instead of on the high seas was justified 
on three main grounds:— (a) the growth in size of modern 
cargo \essels, rendering concealment easier and a thorough 
search more lengthy and difficult; (b) the danger from sub¬ 
marines while the search was being conducted; (c) the need 
for considering the circumstances of the shipment in con¬ 
junction with civilian authorities, e.g., of the Ministry of 
Economic Warfare. Se\ eral international law T purists criticised 
the British defence of the practice, but the o^rpowering 
circumstances which rendered the practice necessary could not 
be gainsaid. 

Subsequently the issue of “ na\icerts ,n materially reduced 
the incon\enience caused to neutral \essels. 

1 See abo\e, pp 335-336. 
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INTERNATIONAL INSTITUTIONS 

1.—Their Status and Functions as Subjects of 
International Law 

As we ha\e seen in a pre\ious chapter , 1 the subjects of inter¬ 
national law include not only States, but international 
institutions such as the United Nations, the International 
Labour Organisation and similar bodies. 

Although strictly speaking the structure and working of 
these bodies are primarily the concern of that department of 
political science known as international organisation or 
administration, their acti\ ities none the less materially impinge 
upon the field of international law 7 . It is important to see in 
what way they come within the range of international law or 
contribute towards its development. 

In the first place, just as the functions of the modem State 
and the rights, duties, and powers of its instrumentalities are 
governed by a branch of municipal law called State con¬ 
stitutional law, so international institutions are similarly 
conditioned by a body of rules that may well be described as 
international constitutional law. These international bodies 
having important duties to perform on behalf of the inter¬ 
national community, whether of a world-wide or regional 
character, provide that community with its constitutional 
framework. 

This constitutional structure does not follow precisely the 
same pattern as in the Constitutions of modern States, but 
there are significant analogies. For instance international 
institutions perform as organs of the international society a 
large number of functions which can be classified as executive, 
legislative, and judicial in the same manner as the functions of 
modern States. As to international executive functions, it is 
true that there is no central executive organ with the same 


1 See Chapter 3 above, at pp. 52-53. 
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degree of authority over the international community as any 
Government wields over a modern State, but the admin¬ 
istrative powers that would have been vested in such a central 
international body if it had existed, are possessed cumulatively 
by and distributed over a number of international institutions, 
each with separate and different responsibilities; for example, 
the executive function of enforcing world peace belongs to the 
United Nations, the supervision of world labour conditions is 
a special power of the International Labour Organisation 
(ILO), and the improvement of world education and learning 
is a particular duty of the United Nations Educational, Scientific 
and Cultural Organisation (UNESCO). If these individual 
responsibilities were discharged in toto by one instead of by 
several international bodies, the world would possess the 
organic counterpart of the executive in a modem State. 

With regard to international legislative functions these are 
performed on a limited scale by several organs, including the 
United Nations General Assembly, the International Labour 
Conference, and the World Health Assembly. To a similarly 
restricted extent, international judicial functions are vested in 
the International Court of Justice, and can be vested in other 
international tribunals such as the special tribunal contemplated 
for disputes of interpretation of International Labour Con¬ 
ventions by Article 37, paragraph 2, of the Constitution of 
the International Labour Organisation and the proposed 
International Criminal Court. 

These rules of international constitutional law as to inter¬ 
national institutions are to be found:— (a) partly in their 
written Constitutions; (b) partly in the constitutional con¬ 
ventions and precedents that have evolved in the process of 
applying the provisions of the Constitutions; (c) partly in the 
rules representing the legal interpretation of these Constitutions 
(for example, by the International Court of Justice); and 
(d) partly in the customary rules, into which the practice of 
these international bodies has crystallised by normal legal 
development. 

Apart from their contribution in this way to international 
constitutional law, there is another direction in which 
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international institutions may influence the development of 
international law. In the past, when States were almost 
exclusively the subjects of the law of nations, the traditional 
body of international law developed through custom, treat}, 
and arbitral decisions as the product of the relations of States 
inter se. But international institutions, as subjects of inter¬ 
national law, can have relations not only between themselves, 
but also with other subjects, including States, so that in addition 
to the relations between States, we have the two following 
kinds of relations that can lead to the formation of new rules 
of international law:—(1) relations between States and inter¬ 
national institutions; and (2) relations between international 
institutions themselves. Already there have been significant 
instances of rules ev olving from these two relations. As to (1), 
relations between States and international institutions, in 
1948, for example, there arose the question whether in respect 
of injuries suffered by its agents in Palestine (including the 
assassination of Count Folke Bemadotte, United Nations 
Mediator), the United Nations could claim compensation as 
against a de jure or de facto Government, even if not a Govern¬ 
ment of a Member State of the organisation, for the damage to 
itself through such injuries. Pursuant to a request for an 
advisory opinion on this point, the International Court of 
Justice decided in 1949 that the United Nations as an 
international institution was entitled to bring such a claim. 1 
With regard to (2), relations of international institutions 
inter se , the practice of these bodies in concluding agreements 
with each other is materially affecting the rules of law and 
procedure concerning international transactions. 2 

That is quite apart, too, from the relations between inter¬ 
national institutions and individuals, which, as in the case of 
relations between States and individuals, already foreshadow 
the growth of important new principles of international law. 
An illustration is to be found in the advisory opinion, just 
mentioned, of the International Court of Justice, where the 

1 See Advisory opinion on Reparation for Injuries Suffered in the Sen ice of 
the United Nations, I.C.J. Reports (1949), 174. 

2 Jessup, A Modem Law of Nations (1948), at pp. 127 et seg. 
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Court had to consider whether the United Nations, in addition 
to suing for compensation for the damage to itself through 
injuries suffered by its agents, could also recover damages for 
the actual loss or harm caused to such agents, or to the persons 
(e.g., relatives) entitled through them to compensation. In 
effect, the question was whether the United Nations could 
espouse the claims of its agents in the same way as States, under 
the rules of State responsibility for international delinquencies, 
can sponsor claims by their nationals. This involved recon¬ 
ciling the dual position of agents of the United Nations, as 
servants on the one hand of the Organisation, and as nationals 
on the other hand entitled to the diplomatic protection of their 
own States. The solution adopted by the majority of the Court 
was that the United Nations was entitled to bring such a 
claim, inasmuch as its right to do so was founded on the 
official status of its agents irrespective of their nationality, and 
was therefore not inconsistent with the agents’ privilege of 
receiving diplomatic protection from their own States. 1 

Although by reason of these developments, international 
institutions occupy an important niche in the subject of inter¬ 
national law, it is not easy to distinguish such of their aspects 
as directly concern international lawyers from those of admin¬ 
istrative significance only. To take but a single illustration, 
the practical question in the International Labour Organisation 
of securing a wider application throughout the world for the 
Conventions adopted by that body may involve considerations 
that are partly legal, for example the legal interpretation of 
these Conventions in practical cases, and partly administrative, 
for example giving technical advice and sending expert missions 
to member countries. So it is with many other matters 
affecting international institutions and their day to day 
functioning. Because the line of distinction between law and 
administration is not a rigid one, a discussion of these bodies 
from the legal standpoint must occasionally deviate to touch 
on their administrative aspects. 


1 1.CJ. Reports (1949), at pp. 184-186. 
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2.—General Legal Nature and Constitutional 

Structure 

Functions and Legal Capacity 

International institutions are defined by reference to their 
legal functions and responsibilities, each such institution having 
its own limited field of activity. The Constitutions of these 
bodies usually set out their purposes, objects, and powers in 
special clauses. For example, Article 1 of the United Nations 
Charter (signed the 26th June. 1945) defines the “ Purposes” 
of the United Nations under four heads, of which two in 
particular are the maintenance of international peace and 
security, and the development of friendly relations among 
nations based on respect for the principle of equal rights and 
self-determination of peoples. Similarly the Constitutions of 
other international bodies, e.g., of the International Labour 
Organisation (see Preamble and Article 1 referring to the 
“ objects ” of the Organisation), and of the Food and Agri¬ 
culture Organisation of the United Nations (see Preamble and 
Article 1 referring to the Organisation’s “ Functions ”), contain 
provisions defining their special objects and responsibilities. 

The definition in each Constitution of the international 
body’s particular field of activity is analogous to the “ objects ” 
clause in the memorandum of association of a limited company 
under British Companies legislation. In both cases, the 
corporate powers of the international institution on the one 
hand and of the limited company on the other, are determined 
by the statement of functions or objects. The analogy can be 
carried further inasmuch as the recent practice in the Con¬ 
stitutions of international organs of de finin g the “ objects ” in 
as general and comprehensive a manner as possible resembles 
the present-day methods of company lawyers in drafting 
“ objects ” clauses in very wide terms to preclude any doubts 
later arising as to the legal capacity of the company concerned. 

In this connection, an important point is that recent Con¬ 
stitutions of international organs lay primary emphasis on 
the corporate nature of these bodies and on their corporate 
rights and duties, rather than on the rights and duties of the 
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corporators, i.e., the participating States, as occurred in earlier 
instruments such as the Covenant of the League of Nations. 1 

The later practice is no doubt more consonant with the 
efficient performance by international institutions of their 
functions. 

Naturally, there is bound to be some overlapping of functions 
between the different bodies, although the “ objects ” clauses 
have been carefully drafted:—(i) with a view to ensuring that 
each organ’s activities shall form part of a co-ordinated inter¬ 
national effort in the interests of world peace and human 
welfare; and (ii) to take account of the fact that each organ 
may be concerned about international questions, other than 
those for which it has primary responsibility under its Con¬ 
stitution. As far as possible, the draftsmen have kept some 
balance between these two aims. 

As international institutions are defined and limited by their 
constitutional powers, they differ basically from States as 
subjects of international law. In their case, problems such as 
those raised by the sovereignty or jurisdiction of States cannot 
arise, or at least cannot arise in the same way. Almost every 
activity is prima facie within the competence of a State under 
international law, whereas practically the opposite principle 
applies to an international organ, namely, that any function, 
not within the express terms of its Constitution, is prima facie 
outside its powers. As the International Court of Justice has 
said referring to the United Nations 2 :— 

“ Whereas a State possesses the totality of international 
rights and duties recognised by international law, the rights and 
duties of an entity such as the Organisation must depend upon 
its purposes and functions as specified or implied in its 
constituent documents and developed in practice ”. 


1 Brierly, in British Year Book of International Law, 1946, at pp 84-85, 
says:— 

“ The principle of the Covenant is very simple. It was intended that 
it should create a system of co-operation between States which were to 
retain their sovereignty but to agree to do and not to do certain thing s 
in the exercise of their sovereign rights. . . . As a corporate body there 
was hardly anything that the League could do 

(The last sentence is perhaps too wide) 

2 1.C.J. Reports (1949), at p. 180. 
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Thus no international body can legally overstep its constitu¬ 
tional powers. For example, the International Labour 
Organisation cannot constitutionally purport to exercise the 
peace enforcement functions of the United Nations Security 
Council, and order (say) a cease-fire in the event of hostilities 
between certain States. 

Besides its express powers, an international organ may ha\e 
under its Constitution such functions as “ are conferred upon 
it by necessary implication as being essential to the performance 
of its duties ”. 1 Thus in the ad\isory opinion mentioned 
above the majority 1 of the International Court of Justice held 
that by implication from its Charter, the United Nations had 
the power of exercising diplomatic protection over its agents, 
and could therefore sponsor claims on behalf of such agents 
against Go\ernments for injuries receded in the course of 
their official duties. 

In relation to the corporate nature of international bodies, 
the question arises whether they possess legal personality:— 
(a) at international law; and ( b) at municipal law. 

In the case of the League of Nations and other international 
organs in existence before the Second World War, the question 
was never quite settled. The League of Nations Covenant did 
not expressly confer juridical personality upon the League; 
nevertheless, the general view was that the League had both 
international and municipal legal personality. This view was 
based partly on the principle that such personality was implicitly 
necessary for the efficient performance by the League of its 
functions, and partly on its practice in repeatedly acting as a 
corporate person, for example concluding agreements with 
the Swiss Government, taking over property and funds, etc. 2 

The Constitution of the League’s present successor—the 
United Nations—likewise contained no express provision as 
to legal personality, the draftsmen assuming that this was 
more or less implicit from the context of the Charter taken as 

1 1.C.J. Reports (1949), at p. 182, following the Permanent Court on this 
point. , „ „ 

2 See Jenks, British Year Book of International Law, 1945, p. 267 n.l, for 
bibliography on the question. - 
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a whole. 1 It was however provided in Article 104 of the 
Charter that the United Nations should enjoy in the territory 
of each of its Members “ such legal capacity as may be necessary 
for the exercise of its functions and the fulfilment of its 
purposes”. Subsequently in February, 1946, the United 
Nations General Assembly approved a Convention on the 
Privileges and Immunities of the United Nations which by 
Article 1 provided that the United Nations should possess 
“juridical personality” and have the capacity to contract, to 
acquire and dispose of immovable and movable property, and 
to institute legal proceedings. The Convention was followed 
by legislation in several States, but according to the municipal 
law of certain countries, under the Convention in conjunction 
with Article 104 of the Charter, the United Nations would 
probably be regarded as having legal personality even without 
such legislation. In this way, the municipal legal personality 
of the United Nations may be considered well-established. 
As to the organisation’s international legal personality, the 
International Court of Justice in its advisory opinion mentioned 
above, on the right of the United Nations to claim compensa¬ 
tion for injuries to its agents, decided that the United Nations 
is an international legal person, having such status even in its 
relations with non-Member States. 2 It is obviously most 
convenient for the United Nations and other international 
bodies to have full legal personality, whether they have relations 
in the international field with States or other subjects of 
international law, or with individuals and corporations subject 
to municipal law. 

Apart from the United Nations Charter, the Constitutions 
of other international institutions contain provisions similar 
to Article 104 of the Charter or to Article 1 of the Convention 
on the Privileges and Immunities of the United Nations (see, 
for example, Article 39 of the Constitution of the International 
Labour Organisation, Article XV (1) of the Constitution of 
the Food and Agriculture Organisation of the United Nations, 
and Article IV (1) of the Articles of Agreement of the 

1 Jessup, A Modern Law of Nations (1948), pp. 24-25. 

a I.CJ. Reports (1948), pp. 179-180. 
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International Monetary Fund). In accordance with the advisory 
opinion of the International Court of Justice, mentioned above, 
the majority of these institutions would be deemed to possess 
international legal personality. As to municipal legal 
personality, however, the various provisions in their Con¬ 
stitutions reflect no coherent doctrine as to how such personality 
is to be recognised at municipal law. For instance. Article 47 
of the International Civil Aviation Convention of 1944, dealing 
with the legal capacity of the International Civil Aviation 
Organisation (ICAO) provides that:— 

“ The Organisation shall enjoy in the territory of each con¬ 
tracting State such legal capacity as may be necessary for the 
performance of its functions. Full juridical personality shall 
be granted wherever compatible with the Constitution and 
laws of the State concerned ”. 

This formula seems to leave States parties free to grant or 
withhold the privilege of legal personality if their municipal 
law so permits, whereas the corresponding provisions in most 
other Constitutions of international bodies bind States members 
fully to recognise such personality. 

Classification 

It is difficult to suggest a satisfactory classification of 
international institutions. 

Classification of such bodies according to functions, for 
example as economic, political, social, etc., or even as judicial, 
legislative, and ad minis trative., leads to difficulty owing to the 
overlapping of their responsibilities. The present trend 
towards co-ordinating them all within the framework of the 
United Nations also militates against any clear separation of 
functions. 

The possible distinction between:— (a) global or world-wide 
bodies, e.g., the United Nations and the International Civil 
Aviation Organisation (ICAO), and (b) regional bodies, e.g., 
the South Pacific Co mmis sion and the European Central 
Inland Transport Organisation, will become less important in 
time, because of the general tendency of global bodies to 
establish their own regional organs or regional associations. 
For instance the International Labour Organisation and the 
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World Health Organisation are proceeding to create regional 
organs linked to the central machinery. 

Another possible classification into permanent and temporary 
international institutions (note the United Nations Relief and 
Rehabilitation Administration (UNRRA), now dissolved, as 
an example of a temporary body) does not seem to be of any 
material legal significance. 

One distinction seems however to be of importance. That 
is the classification of international organs into:— (a) inter¬ 
state bodies, for example the United Nations, and (b) inter- 
Governmental institutions, for example the United Nations 
Relief and Rehabilitation Administration (UNRRA), the 
Inter-Governmental Committee on Refugees (established at 
Evian in July, 1938, and now dissolved), and the European 
Coal Organisation, a temporary body established in 1946. 
According to one learned writer, 1 the distinction is not one 
merely of form but of substance, the special significance of 
inter-State organisation being that the Constitutions of inter¬ 
state bodies are binding on all the organs and agencies of the 
States Members, whereas the Constitutions of inter-Govern- 
mental institutions are binding on the Governments only, and 
not on other organs of States Members, such as their 
Legislatures or judicial tribunals. In that writer’s view, the 
inter-Governmental formula is not appropriate for permanent 2 
international bodies because it is desirable that the legislative 
and judicial, as well as the executive machinery of States, 
should be available for the performance of their constitu¬ 
tional obligations. It is not clear however if States do generally 
as a matter of law differentiate between the two types of 
international bodies to the extent maintained by that writer, 
and there is also the point that the practice is somewhat 
confused; on occasions an inter-State body has been established 
by a Constitution expressed as a treaty or agreement between 
Governments 3 and in the Constitutions of certain international 

1 See Jenks, Bntish Year Book of International Law , 1945, at pp. 18-20 

8 The majority of international organs adopting an inter-Governmental 
basis in recent years have been temporary bodies, for example, the European 
Coal Orgamsation referred to above. 

* A remarkable example is in fact the United Nations Charter itself; see the 
last paragraph of the Preamble to the Charter. 
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oreans, Governments and States are treated interchanaeablv 
as subject to the obligations of membership of such organs. 1 
Moreo\er in certain international instruments, the word 
“ inter-Go\ernmental ” is used in the broadest sense as imphing 
official relations between States or Go\ernments as opposed 
to unofficial or “ non-Go\ ernmental ” relations (cf. Articles 57 
and 71 of the United Nations Charter). 

Co-ordination of International Institutions 

The draftsmen both of the League of Nations Covenant and 
of the United Nations Charter attempted to sol\e the problem 
of integrating international institutions and co-ordinating their 
working. Their purpose was a highly practical one, to ensure 
that these bodies should function as an organic whole, instead 
of as a group of dispersed and isolated agencies. 

Under Article 24 of the Covenant, it was provided that there 
should be placed under the direction of the League all inter¬ 
national bureaux already established by general treaties, 
provided that the parties to such treaties consented, as well as 
all such international bureaux and all commissions for the 
regulation of matters of international interest thereafter 
constituted. These provisions, for various reasons, resulted in 
only five international bodies, including the International Air 
Navigation Commission and the International Hydrographic 
Bureau being placed under the direction of the League. Of 
course, apart from these five institutions, there was co¬ 
ordination between the League of Nations and the International 
Labour Organisation up to the date of the League's dissolution 
by reason of the following:—(i) organic connection, members 
of the League for example being ipso facto members of the 
International Labour Organisation; (ii) a common budget; 
(iii) the vesting of certain functions of the International 
Labour Organisation in the Secretary-General of the League, 
for example custody of the original texts of International 
Labour Conventions; and (iv) actual co-operation between 

1 See, for instance, the Constitution of the United Nations Educational 
Scientific and Cultural Organisation (UNESCO) adopted in November, 1945, 
and the Articles of Agreement of the International Monetary Fund, adopted 
at Bretton Woods in July, 1944. 
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the two bodies in investigating certain economic and social 
problems. 

More concrete and detailed provisions for the co-ordination 
of international bodies were included in the United Nations 
Charter. Their effect may be summarised as follows:— 

(a) The international institutions described as “ the various 
specialised agencies established by intergovernmental agree¬ 
ment and having wide international responsibilities, as defined 
in their basic instruments, in economic, social, cultural, 
educational, health and related fields ”, were to be brought 
into relationship with the United Nations through agreements 
entered into between these institutions and the United Nations 
Economic and Social Council, such agreements to be approved 
by the United Nations General Assembly and by each such 
institution (Articles 57 and 63, paragraph 1, of the Charter) 

(b) The United Nations Economic and Social Council was 
empowered to co-ordinate the activities of the international 
institutions entering into such agreements through consultation 
with and recommendations made to them, and through 
recommendations made to the General Assembly and Member 
States of the United Nations (Article 63, paragraph 2). 

(c) The United Nations, through its organs, was to make 

further recommendations for co-ordinating the policies and 
activities of these institutions (Article 58). (d) Regular 
reports and observations thereon were to be obtained from 
these institutions through the Economic and Social Council in 
order mainly to ensure that they were giving effect to the 
recommendations made to them (Article 64). (e) The 

Economic and Social Council was empowered to arrange for 
reciprocal representation between it and the “ Specialised 
Agencies ” at their respective meetings (Article 70). 

Parallel to the provisions in the Charter, there were clauses 
in most of the Constitutions of such “ specialised agencies ” 
(see, for example, Article 12 of the Constitution of the 
International Labour Organisation) for their entering mto 

1 It should be noted that the language of Article 57 seems somewhat narrower 
than the corresponding provisions of Article 24 of the League of Nations 
Covenant, and does not cover all organs carrying on any kind of international 
activity 
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relationship with the United Nations or other general inter¬ 
national organisation responsible for the co-ordination of 
world government. 

The application in practice of these pro\isions since the 
United Nations was founded in 1945 has resulted in a much 
closer integration of international bodies through the organisa¬ 
tion than was e\er attained by or through the League of 
Nations. The net of co-ordination has been cast not only 
wider, but deeper. The “ specialised agencies "—the name 
now T generally applied to the bodies brought or to be brought 
into relationship with the United Nations—ha\e become for 
all practical purposes major operating arms of the United 
Nations, or to use a striking phrase in one official report, its 
“ specialised organisational tools ”. x Further, through its 
Economic and Social Council, the United Nations has been 
able to make continuous scrutiny of the activities of the 
“ specialised agencies ” to ensure that they function with some 
kind of organic unity. 

So far the United Nations has concluded agreements, which 
with one exception are in full force and operation, with eleven 
international institutions as “ specialised agencies ” under the 
Charter, and other agreements are in contemplation. 3 These 
eleven “ specialised agencies ” represent some of the foremost 
organs of world government. The agreements concluded have 
more or less followed a common form, containing the following 
provisions to ensure uniformity and co-ordination within the 
framework of the United Nations:—( a ) for reciprocal repre¬ 
sentation between the United Nations and the “specialised 
agencies ” at their respective meetings; ( b ) for enabling 

1 Report of President of the United States to Congress on the United 
Nations, 1948, p. 12. 

1 At the date of writing, agreements have been entered into with the Inter¬ 
national Labour Organisation (ILO), the Food and Agriculture Organisation 
of the United Nations (FAO), the United Nations Educational, Scientific, and 
Cultural Organisation (UNESCO), the International Civil Aviation Organisa¬ 
tion (ICAO), the International Bank for Reconstruction and Development, the 
International Monetary Fund, the International Telecommunication Union 
(ITU), the Universal Postal Union (UPU), the World Health Organisation 
(WHO), the International Refugee Organisation (IRO), and the Inter- 
Govemmental Maritime Consultative Organisation (IMCO). The conclusion 
of relationship agreements with the International Trade Organisation (ITO), 
and the World Meteorological Organisation (WMO) is contemplated. 
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United Nations organs and the “ specialised agencies ” to 
place items on each other’s agenda; (c) for the reciprocal 
exchange of information and documents; (d) for uniformity 
of staff arrangements under common methods and procedure; 
(e) for consideration by the “ specialised agencies ” of recom¬ 
mendations made to them by the United Nations and for 
reports by them on the action taken to give effect to these 
recommendations; (/) for uniformity of financial and budget 
arrangements; (g) for undertakings by each “specialised 
agency ” to assist the United Nations General Assembly and 
Security Council in carrying out their decisions; and (h) for 
obtaining Advisory Opinions from the International Court of 
Justice with regard to matters arising within the scope of the 
activities of each “ specialised agency 

It is true that besides the bodies with which the United 
Nations has entered into relationship as “ specialised agencies ”, 
there are numerous other international institutions that have 
not been integrated into the one general system aimed at by 
the Charter. Where the definition of “ specialised agencies ” 
in Article 57 is wide enough to cover them, these outside 
international organs will no doubt in due course become the 
subject of relationship agreements with the United Nations. 1 
The Economic and Social Council has in fact a Standing 
Committee on Negotiations with Inter-Governmental Agencies 
whose specific duty is to enter into negotiations with inter¬ 
national bodies for the purpose of their ultimately becoming 
“ specialised agencies ” of the United Nations. 

In order to maintain co-ordination, there is a special organ 
known as the Administrative Committee on Co-ordination, 
under the Chairmanship of the Secretary-General of the 
United Nations, and composed of the Chief Executive Officers 
of the “ specialised agencies ”, with the following duties (or 
“ terms of reference ”):—The taking of appropriate measures 
to ensure the fullest and most effective implementation of the 
agreements entered into between the United Nations and the 


1 International, national, and regional non-governmental organisations also 
collaborate on a consultative basis with the United Nations Economic and 
Social Council, so that the Council can have the benefit of their experience 
where necessary. See Article 71 of the United Nations Charter. 
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“ specialised agencies ”, and the avoidance of duplication or 
overlapping of their respective activities. Within the frame¬ 
work of this special Committee, there are also “ inter-agency ” 
consultative committees on different aspects, for example, 
administration and statistics. Assisted by these committees, 
the “ specialised agencies ” have followed the general practice 
of co-operating in common fields of activity. An obligation 
of co-operation was in most cases either expressly or impliedly 
cast upon each “ specialised agency ” by its Constitution (see, 
for example, Article XII of the Constitution of the Food and 
Agriculture Organisation of the United Nations). 

It can thus be seen that the integration of international 
institutions rests on a soundly constructed administrative 
basis, and is maintained through a working scheme of con¬ 
tinuous administrative supervision. If the system has any 
complexity, this is due to the complicated functions now 
discharged by international bodies, as well as to their frequently 
complicated structure. 

Constitutional Structure and Composition 

The constitutional structure and composition of the 
“ specialised agencies ” and other international bodies vary in 
the case of each institution. Nevertheless they have some 
features in common. The principal matters for which their 
Constitutions make provision are as follows:— 

(1) The conditions under which States may be admitted to 
membership. There is no uniform or coherent practice in this 
matter. Sometimes it is by mere acceptance of the Constitu¬ 
tion, sometimes through approval by a majority vote of a 
principal organ of the international body concerned (cf. 
Chapter III of the Constitution of the World Health Organisa¬ 
tion, WHO). In one or two instances, territories (i.e., colonies 
or trust territories) have been given the right to obtain member¬ 
ship on the application of the Member State responsible for the 
conduct of their international relations (cf. the privilege of 
“ associate ” membership for territories conferred by Article 8 
of the Constitution of the World Health Organisation). 

(2) The withdrawal, expulsion, and suspension of members. 
Here again there is no settled practice. Usually provision is 
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made for notice of withdrawal by a Member State (see, for 
example, Article XIX of the Constitution of the Food 5 and 
Agriculture Organisation of the United Nations, FAO), and 
failure to fulfil obligations, financial or otherwise, under the 
Constitution will generally involve expulsion or suspension 
(see, for example, Articles 5-6 of the United Nations Charter, 
and Article 7 of the Constitution of the World Health 
Organisation). 

(3) Organs. Usually there are at least three principal 
organs:— 

(a) A policy-making body in which all members are repre¬ 
sented; for example, the Assembly of the International Civil 
Aviation Organisation (ICAO), and the Assembly of the 
World Health Organisation (WHO). Such body may also be 
given the legislative function of adopting Conventions for 
acceptance by members, or of making recommendations for 
municipal legislative action (see, for example, Article 19 of 
the Constitution of the International Labour Organisation, 
and Article IV, paragraph 3, of the Constitution of the Food 
and Agriculture Organisation of the United Nations). 

(b) A smaller executive body or council to carry out the 
pohcy-making organ’s decisions or recommendations, and 
generally elected by it. Sometimes it is elected or appointed 
so as to be representative of the Member States of most 
importance in the specialised field of the particular inter¬ 
national institution concerned (for example, the Council of 
the International Civil Aviation Organisation which is 
composed of 21 representatives elected by the Assembly so 
as to represent principally the countries chiefly interested in 
air transport or which provide the greatest facilities for air 
navigation). In at least one instance, viz., the Executive 
Board of the United Nations Educational Scientific and 
Cultural Organisation (UNESCO), this smaller executive body 
has been constituted so as to include persons as individuals, 
rather than as delegates representing Member States. Such a 
composition of an executive organ is more in line with the 
corporate or functional character of international institutions. 
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(c) A Secretariat or international civil service staff. 1 It 
is usually laid down in the Constitution (see, for example, 
Article VIII of the Constitution of the Food and Agriculture 
Organisation of the United Nations) that the responsibilities 
of such staff shall be exclusively international in character, and 
that they are not to receive instructions from outside authorities. 
To reinforce this position the Constitution contains under¬ 
takings by the Member States fully to respect the international 
character of the responsibilities of the staff and not to seek to 
influence any of their nationals belonging to such staff in the 
discharge of their responsibilities. 

(4) Voting. Special majorities (for example, a two-thirds 
majority) are generally provided for such matters as the 
admission of States, the expulsion or suspension of Members, 
and the amendment of the Constitution. 

(5) The supervision of reports furnished by Member States 
on the action taken in fulfilment of their obligations. 

(6) Finance and the adoption of the international institution’s 
budget. 

3—Privileges and Immunities 

It is clear that to operate effectively and properly to discharge 
their functions, international institutions require certain 
privileges and immunities in each country where they may be 
located permanently or temporarily. Also the agents and 
servants, through whom such institutions must work, similarly 
require such privileges as are reasonably necessary for the 
performance of their duties. 2 

Obviously, this was a matter that needed to be dealt with by 
provisions in international Conventions. It could not be left 
merely for separate solution by the laws and practice of the 
States participating in each international institution. So far 

1 In an interesting discussion, Jenks, British Year Book of International Law, 
1945, pp. 42-44, points out that the practice of international institutions 
reveals no uniform conception as to the relationship between the Secretariat 
and the representative organs of the institutions. He distinguishes four 
conceptions in the current practice:—(1) Secretarial. (2) Managerial. 
(3) Division of powers. (4) Parliamentary. 

* See generally on the subject, Parry, British Year Book of International 
Law, 1946, at pp. 406 et seq., and Modern Law Review (1947), Vol. 10, at 
pp. 97 et seq. 
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as the United Nations was concerned, it was provided in general 
terms in Article 105 of the Charter that the Organisation should 
enjoy in the territory of each Member State such privileges and 
immunities as were necessary for the fulfilment of its purposes 
that representatives of Member States and officials of the 
Organisation should similarly enjoy such privileges and 
immunities as were necessary for the independent exercise of 
their functions in relation to the United Nations, and that the 
General Assembly might make recommendations or propose 
Conventions for the detailed application of these general 
provisions. Similar stipulations on this subject were inserted 
in the various Constitutions of the “ specialised agencies ”, in 
some instances in a more specific and more detailed form. 

In February, 1946, the General Assembly adopted a Con¬ 
vention on the Privileges and Immunities of the United Nations, 
providing principally for the following:—(i) immunity of the 
United Nations’ property and assets from legal process except 
when waived; (ii) inviolability of the Organisation’s premises 
and archives; 1 (iii) freedom from direct taxes and customs 
duties for its property and assets; (iv) equivalent treatment 
for its official communications to that accorded by Member 
States to any Government; (v) special privileges, including 
immunity from arrest, inviolability of documents, and freedom 
from aliens’ registration for representatives of Member States 
on organs and conferences of the United Nations; (vi) special 
privileges for certain United Nations officials of high rank, 
including the status of diplomatic envoys for the Secretary- 
General and Assistant Secretaries-General, and special 
immunities for other officials, e.g., from legal process for acts 
performed or words spoken in their official capacity, from 
taxation, and from national service obligations; (vii) a 
laissez-passer or special travel document for United Nations 
officials. 

In November, 1947, the General Assembly after months of 
difficult preliminary work by preparatory Committees adopted 
a Convention for the co-ordination of the privileges and 

1 Section 9 of the Agreement of 1947 with the United States for the Head¬ 
quarters of the United Nations at New York provides for inviolability of the 
Headquarters area. 
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immunities of the “ specialised agencies ” with, those of the 
United Nations. This Con\ention contained similar standard 
pro\isions to those mentioned above as being contained in the 
Comention on the Privileges and Immunities of the United 
Nations, but it also consisted of separate draft annexes relating 
to each “ specialised agency ”, containing special pro\isions 
for privileges and immunities which needed to be made having 
regard to the particular nature of each “ specialised agency 
e.g., the draft annex as to the International Labour Organisa¬ 
tion provided for the immunities to be extended to employers’ 
and workers’ members of the Governing Body, subject to 
w 7 aiver by the Governing Body itself. Each “ specialised 
agency” was to be governed by the standard provisions, and 
was authorised to draw up, in accordance with its own con¬ 
stitutional procedure, a special annex of additional amended 
privileges based on the draft annex. Under certain of the 
“ protocolary ” provisions of the Convention, the full details 
of which need not concern us, Member States of each 
“ specialised agency ” undertook to apply the standard pro¬ 
visions of the Convention in conjunction with the special 
provisions of each annex when finally and properly drawn up. 
This seems a workmanlike, if complicated, solution of a 
difficult problem. 

The provisions of these Conventions will of course need to 
be supplemented by legislation in each State. In Great 
Britain, for example, to provide certain privileges for inter¬ 
national organisations and officials thereof, Parliament passed 
the Diplomatic Privileges (Extension) Act, 1944, as amended by 
the Diplomatic Privileges (Extension) Act, 1946, and in the 
United States, Congress enacted the International Organisa¬ 
tions Immunities Act of 1945. These Acts represented 
significant and far-reaching alterations to the laws of both 
countries. 

It is clearly possible that wider privileges and immunities 
than those provided in the two Conventions or in the relevant 
municipal laws may in practice be granted by States to an 
international institution. For example, at the Third Annual 
Session of the United Nations General Assembly in Paris in 
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1948, the French Government granted a number of special 
additional rights and privileges, not only to the United Nations 
itself, but to delegates and representatives accredited to it 
(e.g., the right of the United Nations to import—free of duty- 
food, alcohol, tobacco, and clothing for sale to members of 
delegations and of the Secretariat, for consumption by 
themselves and their families). 

Generally speaking, as a study of the two Conventions 
shows, the object in granting privileges and immunities to 
international institutions has been not to confer on them an 
exceptional rank or status of extra-territoriality, but to enable 
them to carry out their functions in an independent, impartial 
and efficient manner. It is left to the good sense of such 
international institutions to decide when these privileges and 
immunities should be pressed, 1 and to the practical discretion 
of States to determine how liberal the authorities should be in 
giving effect to these special rights. 

4—The United Nations 

The United Nations is a pivotal organ of world government, 
and the most important of all international institutions. As 
we have seen earlier in this chapter 2 through it are integrated 
those international bodies known as the “ specialised agencies ”, 
but this function of co-ordinating international organs by no 
means exhausts its responsibilities. 

The true name of the Organisation is the “ United Nations ”, 8 
although it is often referred to as the “United Nations 
Organisation ” or “ UNO The name “ United Nations ” 
may convey two misleading impressions(i) that membership 
of the Organisation is strictly limited to States which co¬ 
operated as allies, i.e., as the “ United Nations ”, against the 
Axis Powers during the Second World War, whereas it includes 
ex-neutral States in addition to former Allied belligerents; 
and (ii) that because the word “ Organisation ” is not added 

1 Cf. the Ranollo Case (1946), 67 N.Y.S. (2d) 31 (chauffeur of the Secretary- 
General of the United Nations prosecuted for speeding while driving a car in 
which the Secretary-General himself was riding—defendant’s immunity not 
pressed by the Secretary-General). 

1 See above, pp. 355-159. 

• See Parry, British Year Book of International Law, 1946, at pp. 398-399. 
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to its title, the United Nations is less a corporate body than a 
loose form of co-operation between States, whereas it was 
designed to function and in fact functions in an organic manner. 

The United Nations may be simply defined as an organisation 
of independent States (now numbering fifty-nine) which ha\e 
accepted the obligations contained in the United Nations 
Charter signed at San Francisco on the 26th June, 1945. This 
definition needs to be amplified by considering the origins of 
the Charter and the nature of the machinery created under it. 

Origins 

The principles stated in the Charter w T ere derived from the 
conceptions and plans of the wartime Allies, which first found 
expression in:— (a) The Atlantic Charter subscribed to by the 
President of the United States and the Prime Minister of Great 
Britain in August, 1941. 1 (b) The United Nations Declaration 
signed by twenty-six nations on New Year’s Day, 1942. after 
Japan had opened hostilities in the Pacific, (c) The Moscow 
Declaration of October, 1943, issued by the Governments of 
the United States, Great Britain, the Soviet Union and China, 
recognising the need for establishing a general international 
organisation based on the principle of the sovereign equality 
of all peace-loving States, and open to membership by all 
States large or small, in order to maintain international peace 
and security. 

In the late summer and early autumn of 1944, draft proposals 
for such an organisation were worked out at Dumbarton Oaks 
by representatives of these four Powers. Then at the Yalta 
Conference in February, 1945, of leaders of the Big Three— 
the United States, Great Britain, and the Soviet Union—the 
decision was taken, at a time when final victory against 
Germany was imminent, to call a general conference of about 
fifty nations to consider a Constitution based on the Dumbarton 
Oaks proposals. At Yalta, agreement was also reached on 
voting procedure and arrangements in the proposed Security 
Council of the new Organisation. Two months later, a Com¬ 
mittee of Jurists representing forty-four countries met at 

1 For discussion of the Atlantic Charter, see Stone, The Atlantic Charter 
(1943). 
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Washington and drafted a Statute for the proposed Inter¬ 
national Court of Justice, which was to be an integral part of 
the proposed Organisation. 

The Conference to consider the Dumbarton Oaks proposals 
held its discussions at San Francisco from the 25th April to 
26th June, 1945, and succeeded in drawing up the present 
United Nations Charter, containing also the Statute of the 
International Court of Justice. The debates were by no means 
free of disagreements, particularly between the Four Sponsoring 
Powers—the United States, Great Britain, the Soviet Union 
and China—and the delegates of the so-called “ middle ” and 
“small” Powers over such matters as the “veto” in the 
Security Council, and the functions of the General Assembly. 
In the circumstances, it is remarkable that in the short space 
of two calendar months there should have emerged an 
instrument so detailed and comprehensive as the Charter. 

It is of importance to notice the main differences between it 
and the Dumbarton Oaks drafts. 1 They are as follows:— 
(1) The principles and purposes of the United Nations were 
broadened in scope and the obligations of the Member States 
defined in more precise terms. (2) The powers of the General 
Assembly were extended. (3) The United Nations was given 
enlarged authority in the economic, social, cultural, and 
humanitarian fields. (4) Provisions were added to the Charter 
concerning the encouragement of human rights and funda¬ 
mental freedoms. (5) Important modifications were made m 
the provisions as to regional arrangements and regional 
agencies. (6) The trusteeship provisions. (7) The Economic 
and Social Council was made a principal organ of the United 
Nations with far-reaching responsibilities in its particular 
sphere. 

The United Nations came into being on the 24th October, 
1945 (“ United Nations Day ”), on the Charter receiving the 
ratifications necessary to bring it into force, being those of 
China, France, the Soviet Union, Great Britain and the United 
States, and of a majority of the other signatories. The first 
meeting of the General Assembly was held in London on the 


1 See Evatt, The United Nations (1948), at pp. 17 et seq. 
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10th January, 1946, while only three months later there took 
place the last session of the League of Nations Assembly for 
winding up the League as a going concern. 

Differences between the United Nations and the League of 
Nations 

The dissolution of the League of Nations should not obscure 
the fact that the United Nations Charter owes much to the 
League experience, and for its provisions drew heavily on 
the League’s traditions, practice and machinery. Yet although 
the United Nations is successor to the League and in many 
ways patterned on it, there are fundamental differences between 
the two institutions which need to be noted:— 

(a) The obligations of Member States of the United Nations 
are stated in the most general terms, for example, to settle 
disputes peacefully, to fulfil in good faith their obligations under 
the Charter, etc. The obligations of Member States of the 
League on the other hand were stated and defined in the League 
Covenant in the most specific manner, for example in the 
detailed procedures they bound themselves to follow in respect 
of the settlement of disputes without resorting to war 
(Articles 12, 13 and 15). 

(b) In the United Nations there are, apart from the 
Secretariat, five principal organs, the General Assembly, the 
Security Council, the Economic and Social Council, the 
Trusteeship Council and the International Court of Justice, 
and the respective spheres of each organ are carefully defined 
so as to prevent overlapping. In the League, there were, 
apart from the Secretariat, two principal organs only, the 
Assembly and the Council, and each was able to “ deal with 
any matter within the sphere of action of the League or affecting 
the peace of the world ” (Articles 3 and 4 of the Covenant). 

' (c) More emphasis is given in the Charter than in the League 
Covenant to economic, social, cultural and humanitarian 
matters: 

(d) There are substantial differences between the “ sanctions ” 
provisions in Article 16 of the League Covenant and the pro¬ 
visions for “ preventive ” and “ enforcement action ” in 
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Chapter VII of the Charter. The United Nations (through the 
Security Council) is not limited in taking “ enforcement 
action ”, as was the League of Nations to situations where 
Member States have gone to war in breach of their covenants 
and obligations under the Charter; it can take such action 
if there is merely a threat to the peace, or if a breach of the 
peace or an act of aggression has been committed. Moreover, 
the Members of the United Nations have bound themselves 
in advance to provide armed forces on terms to be agreed with 
the Security Council, and the Security Council is to be advised 
and assisted by a Military Staff Committee in the direction of 
these forces. There were no similar stipulations in the League 
Covenant. 

(e) Under the Charter, decisions are by majority vote, 
although in the Security Council decisions, except on pro¬ 
cedural matters, must have the concurrence of the five Great 
Powers, who are the permanent members. In the League all 
decisions of importance required unanimity. It would however 
be unfair to regard this contrast as unfavourable to the League, 
for not only:— (a) were there several exceptions to the rule of 
unanimity, including the provisions in Article 15 of the League 
Covenant that the votes of parties to a dispute were not to be 
counted when the League Council made its report and recom¬ 
mendations thereon, but ( b ) the effectiveness of the League 
Covenant depended on its observance by the Member States 
rather than on the organic decisions of League bodies, whereas 
under the United Nations Charter, the emphasis is on the 
organic decisions of bodies such as the Security Council, and 
less on the specific obligations of Member States. 

“Purposes” and “Principles” 

The “ Purposes ” of the United Nations are stated in Article 1 
of the Charter from which it appears that the United Nations is 
primarily an organisation for maintaining peace and security, 
with the additional functions of developing friendly relations 
among nations, of achieving international co-operation in 
economic, social, cultural and humanitarian matters, of 
developing respect for human rights and fundamental freedoms, 
and of providing a means for harmonising international action 
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to attain these aims. It remains to be seen whether in its 
primary purpose as a peace and security organisation, the 
United Nations will be any more successful than the League of 
Nations; on the most fa\ourable view of the matter, the 
United Nations has so far not been able to grow to its full 
stature as a security organisation. 

Article 2 of the Charter also sets out certain “ Principles ”. 
Two of these “ Principles" are laid down for organic observance 
by the United Nations itself, namely, that the basis of the 
United Nations shall be the sovereign equality of all its 
Members and that it shall not intervene (except where “ enforce¬ 
ment action ” is called for) in matters “ essentially ” within the 
domestic jurisdiction of any State. Four other “ Principles ” 
are set down for observance by Member States, namely, that 
they should fulfil their obligations under the Charter, settle 
their disputes by peaceful means, not threaten or use force 
against the territorial integrity or political independence of any 
State, and give assistance to the United Nations while denying 
such assistance to any State against which preventive or 
enforcement action is being taken. 

Membership 

The Members of the United Nations consist of:—(a) original 
Members; and (b) Members admitted in accordance with 
Article 4 of the Charter. 

The original Members are those States which having 
participated in the San Francisco Conference of 1945 or having 
signed the United Nations Declaration on New Year’s Day, 
1942, sign and ratify the Charter. 

As to Members other than the original Members, Article 4 
of the Charter provides that membership is open to “ all other 
peace-loving States which accept the obligations contained in 
the present Charter and, in the judgment of the Organisation, 
are able and willing to carry out these obligations ”, and that 
such admission will be effected by a decision of the General 
Assembly upon the recommendation of the Security Council 
(this in effect means by at least a two-thirds vote of the General 
Assembly on the recommendation of at least seven Members 
of the Security Council including the five permanent Members). 
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In its Advisory Opinion on Conditions of Membership in the 
United Nations (1948), 1 the International Court of Justice by a 
majority held that Article 4 lays down five conditions by way of 
exhaustive enumeration, and not merely by way of illustration, 
namely, that any new applicant must:—(a) be a State; (b) be 
peace-loving; (c) accept the obligations of the Charter; 
(d) be able to carry out these obligations; and (e) be willing 
to do so. The Court also ruled that a State Member voting on 
the admission of a new State (whether on the Security Council 
recommendation or on the General Assembly decision) is not 
entitled to make its consent to the admission of an applicant 
dependent on the fulfilment of conditions other than those 
prescribed in Article 4, and in particular is not entitled to make 
such consent dependent on the admission of other applicants. 
In the Court’s view a State Member must in voting have 
regard only to the qualifications of a candidate for admission 
as set out in Article 4, and not take into account extraneous 
political considerations. 2 

Under present usage and procedure (see, e.g., Rule 60 of the 
Rules of Procedure of the Security Council) the Security 
Council practically decides in the first instance on the applica¬ 
tion of a State for admission as a new Member. This practice 
has been criticised as being ultra vires Article 4 on the ground 
that according to the Article the Security Council is merely to 
make the recommendation on which the General Assembly is 
to come to the final decision on the candidate’s admission. 3 
At the present time, the applications of about a dozen States 
(including Portugal, the Irish Republic, Finland, Albania, 
Hungary, Rumania and Bulgaria) have failed to overcome the 
hurdle of a favourable vote by the Security Council, owing to 
the use of the “ veto 

Articles 5-6 of the Charter deal with the suspension or 
expulsion of Member States, which is effected by a decision of 
the General Assembly on the recommendation of the Security 


1 See I.C.J. Reports (1948), at pp. 61 etseq. 

* See, for discussion of the United Nations practice in the admission of new 
members, Humber, British Year Book of International Law, 1947, at pp. 90 
et seq . 

* Evatt, The United Nations (1948), at pp. 62 et seq. 
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Council. Members may be suspended from exercising the 
rights and privileges of membership if preventse or enforce¬ 
ment action is taken against them b> the Securitv Council, or 
be expelled if they persistently violate the principles of the 
Charter. 

It is clear from the above that the United Nations is 
designedly not a universal organisation. This lack of 
universality has been criticised as weakening the Organisation’s 
authority and effectiveness, although on another view* it is 
claimed that the Organisation is stronger with its core of 
membership of the original Member States, together with such 
other Members, and no others, as have the qualifications set 
out in Article 4, because these States are best able to fulfil their 
obligations under the Charter. 

Organs of the United Nations 

The six major organs of the United Nations are:—(1) The 
General Assembly. (2) The Security Council. (3) The 
Economic and Social Council. (4) The Trusteeship Council. 
(5) The International Court of Justice. (6) The Secretariat. 

The General Assembly 

The General Assembly is the only principal organ of the 
United Nations consisting of all Members, each Member 
having only one vote, though allowed five representatives. It 
meets regularly once a year, but can meet in special session if 
summoned by the Secretary-General at the request of the 
Security Council or of a majority of the Members of the 
United Nations, or at the request of one Member concurred in 
by a majority of the Members. 

It is essentially a deliberative body, with powers of dis¬ 
cussion, review, supervision and criticism in relation to the 
work of the United Nations as a whole (see Article 10 of the 
Charter), and of the various other organs of world govern¬ 
ment including the “ specialised agencies ”. Generally speaking, 
its powers are limited to making recommendations and not 
binding decisions, although it is empowered to take certain 
final decisions, e.g., as to the budget or as to the admission, 
suspension or expulsion of Members. Votes on “ important ” 
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questions such as the election of the non-permanent members 
of the Security Council and other questions specifically 
enumerated in Article 18, paragraph 2, of the Charter are to 
be taken by a two-thirds majority; other questions, including 
the determination of additional “ important ” questions 
requiring a two-thirds majority vote, are to be dealt with by a 
simple majority vote. The five Great Powers, who are 
permanent members of the Security Council, have no right of 
“ veto ” as they do when voting in the Council. 

The General Assembly’s powers and functions consist of the 
following:—(i) powers of discussion and recommendation in 
relation to the maintenance of international peace and security; 
(ii) the direction and supervision of international economic 
and social co-operation; (iii) the supervision of the inter¬ 
national trusteeship system; (iv) the consideration of informa¬ 
tion as to non-self-governing territories; (v) budgetary and 
financial powers whereby it has exclusive control over the 
finances of the United Nations; (vi) powers of admitting, 
suspending and expelling States Members (see above); (vii) 
powers in relation to the adoption of amendments to the Charter 
(see Articles 108-109); (viii) the election of members of other 
organs; (ix) the receipt and consideration of reports on the 
work of the United Nations; and (x) the adoption of inter¬ 
national Conventions. But, as Article 10 of the Charter shows, 
its powers of discussion and recommendation are not limited to 
these matters. 

Although the primary responsibility for the maintenance of 
peace and security belongs to the Security Council, the General 
Assembly is given in this connection certain facultative or 
permissive powers of consideration and recommendation. It 
“ may consider ” the general principles of co-operation in the 
maintenance of peace and security including the principles as to 
disarmament and armament regulation, and may make 
recommendations on the subject to the Member States or to 
the Security Council (Article 11, paragraph 1); it “may 
discuss ” any specific questions relative to the maintenance of 
peace and security brought before it by a Member State or 
by the Security Council or by a non-Member and make 
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relations among nations including situations resulting mem a 
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dispute or situation, the General Assembly—although it is 
not precluded from discussion—is not to make a recommenda¬ 
tion in re sard thereto unless the Security Council so requests 


(Article 12, paragraph 1). But to present important matters 
relating to peace and security from being “ frozen " on the 
Security Council agenda and therefore from coming under the 
searchlight of General Assembh procedures, it is provided 
that the Secretary-General is with the Securit} Council's 
consent to notify the General Assembl} when such matters are 
being dealt with, and immediately the Security Council ceases 
to deal with them. 


Within these limits, it is remarkable that in practice the 
General Assembly has been able to take a leading role in 
questions of international peace and security. It has discussed 
some of the leading political problems brought before the 
United Nations such as those relating to Palestine, Greece. 
Spain and Korea, and also taken concrete action with reference 
to them. For instance, in regard to Palestine, it appointed a 
Special Committee in 1946 to investigate the facts, and sub¬ 
sequently in 1948 appointed a Mediator to secure peace 
between the Jews and the Arabs, and later a Conciliation 


Commission. In 1947, it set up mediatory and supervisor} 
machinery to deal with the Balkans problem in the form of a 
Special Commission, and it also appointed a Temporary 
Commission to assist the people of Korea towards attaining 
their national independence by free general elections. 
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Moreover an important step was taken in 1947 when it set 
up an Interim Committee (the so-called “ Little Assembly ”) 
to assist it in its duties in relation to maintaining peace and 
security. 1 This Committee was made necessary by the fact 
that the General Assembly is under continual pressure at its 
annual sessions to dispose of a heavy agenda, and needs to 
make its own arrangements for keeping in touch with questions 
of peace and security. Through such a body as the Interim 
Committee, with a watching brief over all matters of peace 
and security and with the power to carry out special studies 
or inquiries, the General Assembly can effectively discharge its 
functions in relation to peace and security without detracting 
from the authority of the Security Council or intervening in 
the Council’s work. In practice, the Interim Committee— 
which looks like becoming a permanent rather than an interim 
organ—has carried out the necessary preparatory work to the 
discussion of matters by the General Assembly, and has 
supervised the equally necessary “ follow-up ” work. 

Mention should also be made of the General Assembly’s 
decision m January, 1946, setting up the Atomic Energy 
Commission to work out plans for the control of atomic 
energy so that it should be used only for peaceful purposes, and 
of its resolution of November, 1947, condemning war 
propaganda. 

The General Assembly is in addition given the mandatory 
power, as distinct from the facultative or permissive powers set 
out above, of initiating studies and making recommendations 
for the purpose of promoting international co-operation in the 
political field and of encouraging the progressive development 
of international law and its codification (see Article 13, 
paragraph 1; a). 2 

As to (ii) above, the direction and supervision of international 
economic and social co-operation, the General Assembly 
exercises the powers and functions of the United Nations m 


1 Cf. Green, “ The Little Assembly ”, in The Year Book of World Affairs, 
1949. 

2 In execution of this power, the General Assembly in 1947 established 
an International Law Commission for codifying and progressively developing 
international law. 




Chap. 17 .—International Institutions 3~5 

this sphere (Articles 13 and 60), the Economic and Social 
Council being under its authority. As referred to above, 1 
it also approves the “ relationship agreements” negotiated by 
the Economic and Social Council with the “ specialised 
agencies ”, and is authorised to make recommendations for 
co-ordinating the work and policies of these agencies. In 
regard to (iii), the supervision of the international trusteeship 
system, the General Assembly’s powers in this field have been 
dealt with in Chapter 5 above. 

One of the General Assembly's most important functions is 
to elect members of other organs (see (viii) above); thus it 
elects the six non-permanent members of the Security Council 
(Article 23), the eighteen members of the Economic and Social 
Council (Article 61), the elective members of the Trusteeship 
Council (Article 86), and by a system of parallel voting in 
conjunction with the Security Council, the fifteen Judges of 
the International Court of Justice. It also appoints the 
Secretary-General. 

Finally, mention should be made of its international 
legislative functions (see (x) above). Already it has approved 
and adopted the texts of several international Conventions, 
including the Conventions on the Privileges and Immunities 
of the United Nations and of the “ specialised agencies ” of 
1946 and 1947 respectively, and the Genocide Convention of 
1948, and it may eventually come to replace ad hoc diplomatic 
Conferences as a method of finally adopting Conventions. 

The Security Council 

The Security Council is a continuously functioning body, 
consisting of eleven Member States; five are permanent and 
are named in the Charter, being China, France, Russia, Great 
Britain and the United States. Six non-permanent members 
are elected by the General Assembly for a term of two years, 
and in their election due regard is to be specially paid in the 
first instance to the contribution of Member States to the 
maintenance of peace and security, to the other purposes of 
the United Nations, and to equitable geographical distribution 


1 See pp. 356-358. 
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(Article 23). There are provisions for participation in the 
Security Council’s discussions by States other than permanent 
and non-permanent members:— (a) any Member State of 
the United Nations may participate without vote in a dis¬ 
cussion of any question brought before the Security Council 
if the Council considers the interests of that Member are 
specially affected (Article 31); (b) any such Member State or 
any non-Member State, if it is a party to a dispute being 
considered by the Security Council is invited to participate 
without vote in the discussions concerning the dispute 
(Article 32). 

Voting Procedure in the Security Council 

The voting procedure in the Security Council requires 
special consideration. Each member of the Council has one 
vote. Decisions on procedural matters are to be made by an 
affirmative vote of seven members. Decisions on all other 
matters are to be made by an affirmative vote of seven members, 
including the concurring votes of the five permanent members. 
It is here that the so-called “ veto ” operates, as if a permanent 
member does not affirmatively vote in favour of a particular 
decision, that decision is blocked or “vetoed”, and fails 
legally to come into existence. 

There are certain exceptions to the rigidity of the “ veto ” 
provisions, both under the Charter and in practice. Under 
the Charter, in connection with decisions concerning the 
pacific settlement of disputes, whether under Chapter VI or 
under Article 52, paragraph 3 (reference of a dispute to regional 
settlement), any permanent or non-permanent member, if a 
party to the particular dispute under consideration, must 
abstain from voting (Article 27, paragraph 3). The exception 
in practice is that the voluntary abstention of a permanent 
member from voting is not considered to be a veto; that 
exception has become an established part of the custom of the 
Security Council. 1 

Since the inception of the Security Council, the permanent 
members’ right of veto has been the subject of questionings. 

1 Cf. Yuen-Li Liang, British Year Book of International Law, 1947, at 
p?. 357-359. 
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Such questionings were foreshadowed at the San Francisco 
Conference, and publicists and writers now claim that the 
original doubts ha\e been justified inasmuch as the power of 
\eto has been abused. 1 The central theon T behind the right 
of veto is that since the permanent members as Great Powers 
naturally bear the main burden of responsibility for maintaining 
peace and security, no one permanent member should be 
compelled by a vote of the Security Council to follow a course 
of action with which it disagrees. At the San Francisco 
Conference, the Four Sponsoring Powers (Great Britain, the 
United States, Russia and China) issued a Joint Interpretative 
Statement pointing out that the veto should be retained as any 
steps going beyond mere discussion or procedural preliminaries 
might initiate a “ chain of events ” which in the end could or 
should require the Security Council to take enforcement action, 
and that such action must naturally attract the right of veto. 2 
The same Statement added that the Great Powers would not 
use their powers “ wilfully ” to obstruct the operations of the 
Security Council. Undoubtedly as the veto has been used, 
Security Council procedure has been stultified, and attempts 
have been made to find ways to liberalise the voting practice, 
while keeping within the limits of the principles justifying the 
veto. It is clear that the following are subject to the right of 
exercise of the veto:— (a) the actual decision whether a question 
to be put to the veto is one of procedure or of substance; 3 
(b) any executive action; (c) a decision to carry out any wide 
investigation of a dispute. But the mere preliminary dis¬ 
cussion of a subject, decisions on purely preliminary points, 
and the hearing of statements by a State party to a dispute 
would not be within the scope of the veto. 4 Perhaps it is well 
to remember also that the veto is not the main obstacle to the 
Security Council reaching its full stature as an organ for 
main tainin g peace and security. Even if there were no veto, 

1 See Evatt, The United Nations (1948), at pp. 55 et seq. 

* See United Nations Documents, 1941—45 (published 1946, by Rojal 
Institute of International Affairs), at pp. 268-71, for text of the Statement. 

8 The so-called “double veto” anses if a permanent member should 
veto such a decision. 

* See Wortley, British Year Book of International Law , 1946, at pp. 97-103, 
110-111. 
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it is probable that some alternative methods of obstructing the 
Security Council’s work would have been resorted to, leading 
to equal abuses and absurdities. 

Powers and Functions of the Security Council 

The Security Council has been given primary responsibility 
under the Charter for maintaining peace and security, in order 
that as a smaller executive body with a permanent core of 
membership of the Great Powers, it can take effective decisions 
to ensure prompt action by the United Nations. Under 
Article 25 of the Charter, the Member States agree to abide by 
and to cany out the Security Council’s decisions. Although 
the Security Council has primary responsibility for maintaining 
peace and security, this responsibility is not exclusive. The 
General Assembly has powers of discussion and recommenda¬ 
tion in regard to the subject, action may be taken under regional 
arrangements or by regional agencies (see Articles 52-53 of 
the Charter), and any measures sanctioned by international law 
may be resorted to by States in the event of a dispute between 
them or a breach of the peace. Nor should it be forgotten 
that generally speaking action by the Security Council must be 
brought within the four corners of a particular Article or 
particular Articles in Chapters VI or VII of the Charter, and 
even then because of the “veto” or other voting disagree¬ 
ment no action may be decided upon. On the other hand, on 
one view, the Security Council has general overriding powers 
for maintaining peace and security, not limited to the specific 
express powers in Chapters VI or VII, as like other international 
organs, it has such implied powers as are necessary and requisite 
for the proper fulfilment of its functions. 1 If this view be 
correct, the Security Counci could take action even on a matter 
which did not come within the terms of Chapters VI or VII. 

The principal powers and functions of the Security Council 
relate to the following matters;—(i) the pacific settlement 
of international disputes; (ii) preventive or enforcement 
action to maintain peace and security; (iii) regional agencies 
and regional agreements; (iv) the control and supervision of 

' . .. —. - ■ « I ——4 -I N . . I — 

1 Cf. Advisory Opinion on Reparation for Injuries Suffered in the Service 
of the United Nations, I.C.J. Reports (1949), at p. 182. 
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trust territories classified as “ strategic areas ” (see Chapter 5 
above); (v) the admission, suspension and expulsion of 
Members (see above); (\i) amendments to the Charter (see 
Articles 108-9); (vii) the election in conjunction with the 
General Assembly, of the fifteen Judges of the International 
Court of Justice. 

In relation to (i) above, the pacific settlement of disputes, 
the powers of the Security Council as provided for in 
Chapter VI of the Charter are as follows:— 

(a) The Security Council “ shall when it deems necessary ” 
call on the parties to a dispute, the continuance of which is 
likely to endanger peace and security, to settle that dispute by 
negotiation, inquiry, mediation, conciliation, arbitration, 
judicial settlement, action by regional agencies or under 
regional arrangements, or other peaceful means (Article 33). 1 
But if the parties fail to settle it by these means—no time limit 
for such failure is indicated—whether at the request of the 
Security Council or otherwise, they must refer the dispute to 
the Security Council. Thereupon if the Security Council 
deems that the continuance of the dispute is in fact likely to 
endanger peace and security it shall decide:—(1) whether to 
recommend “ appropriate procedures or methods ” of settle¬ 
ment, or (2) whether to recommend actual terms of settlement 
(Article 37). 

(b) The Security Council may investigate not only any kind 
of dispute, but also “ situations ” 2 which are such that they may 
lead to international friction or give rise to a dispute, in order 
to determine whether the dispute or “ situation ” is likely to 
endanger peace and security (Article 34). This investigation 
is a preliminary to further action by the Security Council. 
Such disputes or “situations” may be investigated by the 
Security Council of its own motion, or be brought to its 
attention by Member States of the United Nations (whether 
parties or not to the dispute), or by non-Member States which 

1 Under Article 33, it is the duty of parties to such a dispute to seek a 
peaceful solution by these means. 

8 The words “ which might lead to international friction or give rise to a 
dispute” in Article 34 qualify the word “situation”, and not the word 
“ dispute see Hasluck, Workshop of Security (1948), at pp. 43-44. 
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are parties to the dispute (Article 35), or by the General 
Assembly (Article 11, paragraph 3), or by the Secretary- 
General under his power to bring to the Security Council’s 
notice any “matter” which in his opinion threatens the 
maintenance of peace and security (Article 99). 

(c) During the course of any dispute or situation, the con¬ 
tinuance of which is likely to endanger peace and security, the 
Security Council may recommend “ appropriate procedures or 
methods ” of settlement. In general, legal disputes are to 
be referred to the International Court of Justice (Article 36). 

(d) If all the parties to any such dispute so request, the 
Security Council may recommend terms of peaceful settlement 
(Article 38). 

There are several points in connection with the Security 
Council’s powers of settling disputes that call for comment 
First, its powers of calling upon the parties to settle disputes 
by peaceful means (Article 33) or of recommending procedures 
or methods of adjustment (Article 36) or of recommending 
terms of settlement (Articles 37 and 38) are limited to disputes 
which are likely to endanger peace and security. It has no 
such powers with regard to all disputes, although it may 
investigate any dispute to see if it is likely to endanger peace 
and security (Article 34). Whether, apart from Chapter VI 
of the Charter, it has any powers at all with regard to disputes 
in general is an open question. Secondly, a not very clear or 
happy distinction is drawn between “ disputes ” and 
“ situations ” (note that a “ situation ” is not mentioned in 
Article 27, paragraph 3, as to voting). The Security Council 
can under Article 34 investigate “ situations ” which may lead 
to international friction or give rise to a dispute to see if they 
are likely to endanger peace and security, but its only other 
express power with regard to a “ situation ” is the power under 
Article 36 of recommending procedures or methods of adjust¬ 
ment for a “ situation ” likely to endanger peace and security. 
Who determines whether the circumstances amount to a 
“ dispute ” or a “ situation ” ? Sometimes “ disputes ” and 
“ situations ” overlap, and a “ situation ” may itself be in the 
nature of a “ dispute ”. Is this a matter for the Security 



Chap. 17 .—International Institutions 


381 


Council to decide ? On se\eral occasions rulings as to the 
question have been given by the Chairman of the Security 
Council, although it has been suggested that whether a matter 
is a “ dispute ” or a “ situation ” depends on the terms of the 
complaint bringing it to the Security Council’s notice. Thirdly, 
what are the circumstances which constitute a “dispute” ? 
Certain of the cases that have come before the Security Council 
are quite unlike text-book disputes, i.e., clear differences 
between States over a contested issue, being rather complaints 
over situations seemingly of remote concern to the complainant 
State (e.g., the Ukrainian complaint in 1946 as to conditions in 
Greece). Generally speaking, the Security Council has 
determined what specific acts in regard to the settlement of 
disputes come within its powers under the Charter, as, for 
example, in the case of Trieste in 1946-7 when it accepted the 
responsibility of appointing a Governor. 1 

The main defect in the Security Council’s working is the 
absence of a strict, clear and exact procedure for settling 
disputes, with the result that in its discussions questions of 
substance become tangled with the questions of the procedure 
to be followed in investigating or settling the dispute, and 
further confusion arises owing to the “ veto ”. But in certain 
instances the provisions of the Charter have been applied by 
the Security Council in a flexible manner. For example by 
common consent the President of the Security Council has 
taken a major responsibility for guiding the peaceful settlement 
of disputes, acting informally on the Council’s behalf as 
conciliator between the disputant parties. Besides the Security 
Council has not hesitated to create subsidiary bodies for 
mediation or investigation (see the power given by Article 29) 
as in the case of the Good Offices Committee in the Indonesian 
dispute, appointed in 1947, and the Truce Commission for 
Palestine, appointed in 1948. 

The more important responsibilities of the Security Council 
arise with reference to (ii), preventive or enforcement action 
under Chapter VIII. The Security Council is empowered to 
determine the existence of any threat to the peace, breach of 


1 See Hasluck, op. tit., at pp. 44-45. 
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the peace, or act of aggression and to make recommendations 
or decide what enforcement measures are to be taken to 
maintain or restore peace and security (Article 39). It may 
call on the parties involved to comply with provisional 
measures, and take account of any failure to comply therewith 
(Article 40). 

There are two kinds of enforcement action which can be 
decided by the Security Council(1) Measures not involving 
the use of armed force. The Security Council may call upon 
Member States to apply complete or partial interruption of 
economic relations, and of all means of communication, and to 
sever diplomatic relations. (2) Action by air, sea, or land 
forces where the measures under (1) are inadequate. This 
may involve a blockade of one of the parties concerned. The 
Security Council may decide whether the action necessary to 
carry out its enforcement decisions is to be taken by all or 
some Member States only, and to mitigate any possible hard¬ 
ships, Member States are to co-operate mutually in carrying 
out the Security Council decisions (Articles 48-49). Also, if 
any Member or non-Member is faced with special economic 
problems arising from carrying out the preventive or enforce¬ 
ment action decided upon, it has the right to consult the 
Council on these (Article 50). 

These far-reaching powers of the Security Council have to 
be considered in conjunction with other provisions in 
Chapter VII of the Charter, namely, those providing for a 
Military Staff Committee composed of the Chiefs of Staff of the 
five permanent members, to advise and assist the Security 
Council on the military aspects of enforcement action (as well 
as on disarmament and armament regulation). In addition 
Article 43 provides for agreements between the Security Council 
and Member States as to the armed forces and other assistance 
they can make available for enforcement action; this provision 
so far as concerns the armed assistance, etc., to be furnished to 
the Security Council has not yet been carried into execution 
although the Military Staff Committee has been considering 
principles and methods in this connection. The result is that 
the Security Council has not yet the necessary concrete basis 



383 


Chap. 17 .—International Institutions 

for acting in a decisive manner with the aid of Member States 
and the Military' Staff Committee, as intended by the pro\isions 
of Chapter YII of the Charter. 

Although Member States of the United Nations are entitled 
to defend themsel\es individually or collectively against an 
armed attack, this right of self-defence is not to impair the 
primary authority and responsibility of the Security Council for 
enforcement action to maintain or restore peace (Article 51). 1 

The Security Council has yet to exercise the full range of its 
powers in relation to preventive or enforcement action. In 
the cases which have come under its jurisdiction, involving 
actual hostilities, e.g., Palestine, Indonesia, and Kashmir in 
1948, its efforts have been concentrated on securing a truce or 
cease-fire by agreement of the parties, or if agreement was 
impossible by itself ordering a cease-fire as it did in 1948 in the 
case of the hostilities in Palestine. But until the requisite 
machinery under Chapter VII has been created, the Security 
Council’s peace enforcement functions must continue to be 
sadly lacking in efficacy. 

The question may be asked—are there any legal or practical 
limitations on the Security Council’s far-reaching powers 
under the Charter? Legal limitations are those in Articles 1 
and 2 of the Charter concerning the “ Purposes ” and 
“ Principles ” of the United Nations; for example, the adjust¬ 
ment or settlement of international disputes that may lead to a 
breach of the peace is to be brought about by “ peaceful means, 
and in conformity with the principles of justice and inter¬ 
national law ” (Article 1), and apart from enforcement action, 
the United Nations is not to intervene in matters “ essentially 
within the domestic jurisdiction of any State” (Article 2). 
But even such legal limitations have to be adjusted to the 
circumstances; for instance the Security Council has in 
practice adopted the view that questions will cease to be 
“ essentially ” matters of domestic jurisdiction if in its opinion 


1 It was contended by Russia and certain other States that the North 
Atlantic Pact of 1949 was a violation of the Charter in that it permitted 
joint military action without the authority of the Security Council. In answer 
to this the signatories of the Pact stated that it was an agreement co-ordinating 
self-defence under Article 51. 
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they raise issues of international concern transcending State 
boundaries. 1 As to practical limitations on its powers, m 
addition to the “veto”, there is the limitation that every 
decision depends on receiving the agreement of a proportion 
of the members. 

Other important duties fall upon the Security Council under 
Chapter VIII of the Charter in connection with regional 
agencies and regional arrangements (see (ui) above). 2 It is 
to encourage the pacific settlement of local disputes by such 
means (Article 52), and where appropriate may use these 
means for enforcement action under its authority. Generally 
speaking no enforcement action is to be taken by regional 
agencies or under regional arrangements without the authority 
of the Security Council except in regard to ex-enemy States 
To preserve its primary authority, all action taken or intended 
to be taken by regional agencies or under regional arrangements 
is to be reported to the Security Council. 

Finally, reference should be made to two important Com¬ 
missions which come within the Security Council’s purview, 
the Commission for Conventional Armaments which makes 
proposals to the Security Council for disarmament and 
armament regulation subject to proper safeguards, and the 
Atomic Energy Commission which submits reports and 
recommendations to the Council and receives directions from 
it on matters affecting the maintenance of peace and security. 

The Economic and Social Council 

This organ, operating under the authority of the General 
Assembly, is concerned with promoting social progress and 
better standards of human welfare as well as the observance of 
human rights and fundamental freedoms. The United Nations 
Charter recognises that progress in these fields is essential to 

1 Hasluck, op cit , pp. 56-57 

a Russia maintained that the North Atlantic Pact of 1949 was not a true 
regional agreement under Chapter VIII inasmuch as —(a) it comprised 
States located m two continents, America and Europe, and (b) it did not relate 
to true regional questions The United States Government declared that the 
Pact was no different from the inter-Amencan Security Arrangements of 1945 
(Mexico City), 1947 (Rio de Janeiro), and 1948 (Bogota) which are consistent 
with Chapter VIII. 
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maintain peaceful and friendly relations between nations. 
The Economic and Social Council is composed of eighteen 
members elected by the General Assemblv for three >ears and 
eligible for re-election. Representatives of any Member 
State or of the “ specialised agencies ” or special Commissions 
can participate in its discussions without vote. 

Its particular role with respect to the co-ordination of the 
activities of the “ specialised agencies ” has already been 
discussed in this chapter. Besides this part of its activities, 
it initiates studies, surveys and reports on various economic, 
social, health, and related matters, and prepares draft Con¬ 
ventions for submission to the General Assembly on matters 
within the scope of its powers, and is empowered to call 
international conferences on these matters (Article 62 of the 
Charter). All decisions are taken by a majority of the members 
present and voting. 

The Economic and Social Council can hardly be described as 
an executive organ, as its functions are primarily advisory 
and recommendatory. Through its guidance and direction. 
Governments and the “ specialised agencies ” are enabled to 
work towards a common goal in solving economic and social 
problems of international concern. 

The Economic and Social Council’s work is “ sectionalised ” 
through special Commissions of which three are regional 
economic commissions concerned with special problems in 
particular areas—Europe, Asia and the Far East, and Latin 
America; the others deal with particular subjects such as 
Human Rights, Transport and Communications, Narcotic 
Drugs, Population and Status of Women. 

Of the three other principal organs of the United Nations, 
the Trusteeship Council and the International Court of Justice 
have been discussed above, in Chapters 5 1 and 14 2 respectively, 
and the Secretariat may now be briefly dealt with. The 
Secretariat consists of the administrative staff of the United 
Nations, and really represents an international civil service. 
Its chief administrative officer is the Secretary-General, who is 


1 See above, pp. 87-89. 

1 See above, pp. 280 et seq. 
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appointed by the General Assembly on the recommendation of 
the Security Council. The independent, international character 
of the Secretariat is specially safeguarded by the provisions 
of Articles 100-101 of the Charter, which are expressed to 
bind both Member States and officials of the Secretariat. In 
practice, the Secretariat acts as an executive agent of other 
organs of the United Nations, and also serves as a medium 
of communication:—( a ) between Member States; (b) between 
Member States and the principal organs of the United Nations; 
(c) between the public and the United Nations; and (d) 
between the United Nations and the “ specialised agencies ”, 
One of the Secretariat’s most important duties is to carry out 
such research and detailed investigations as are required by 
the major organs of the United Nations. 

5—The International Labour Organisation and 
Other “ Specialised Agencies ” 

The International Labour Organisation (ILO) was originally 
created under Part XIII of the Treaty of Versailles, 1919, but 
subsequently, to dissociate the Organisation as far as possible 
from the League of Nations and from the Treaty itself, this 
section of the Treaty was detached, and its clauses renumbered, 
and it emerged with the new title of the “ Constitution of the 
International Labour Organisation ”. This Constitution was 
amended in 1945 and 1946. Formerly the International 
Labour Organisation had some organic connection with the 
League of Nations but that was altered by the constitutional 
amendments of 1945 and 1946, 1 and it is now a “ specialised 
agency ” brought into relationship with the United Nations by 
a special relationship agreement. 

From the outset, the main object of the Organisation has 
been to promote international co-operation in the sphere of 
industry and labour so that economic competition between 
States or other like conditions shall not militate against the 
realisation of minimum as well as uniform labour standards 
throughout the world. The Organisation’s efforts are 

1 As to these amendments, see Jenks, British Year Book of International 
Law, 1946, at pp. 303-317, and Parry, British Year Book of International Law, 
1947, at pp. 430-433. 




Chap, 17 .—International Institutions 


387 


principally directed to bringing the legislation and practice of 
each State into line with the most enlightened modern con¬ 
ceptions as to the treatment of labour. The idea of social 
justice underlying its work has been made more manifest in 
the amendments to the Constitution of 1945 and 1946, and was 
given particular solemn expression in the Declaration of 
Philadelphia adopted by the International Labour Conference 
in 1944 and annexed to the Constitution. That Declaration 
reaffirms the principles that labour is not a commodity, that 
freedom of expression and association are essential to inter¬ 
national progress, and that poverty is a danger to prosperity, 
and it also recognises that the obligation of the Organisation 
is to further among nations world programmes designed to 
achieve full employment, higher standards of li\ing, the pro¬ 
vision of facilities for the training and transfer of labour, and 
the extension of social security measures. 

The outstanding feature of the International Labour 
Organisation is its tripartite character, as it is representative 
in its organs of Governments, employers and employees. 1 
This is a unique development in international go\ernment; 
for it involves an exception to the general trend of international 
practice that States alone should have representation in inter¬ 
national institutions, and that international law should be 
confined to protecting the interests of States, but of no other 
bodies or groups. 

The three main organs of the Organisation are:—(1) The 
International Labour Conference; (2) The Governing Body; 
(3) The International Labour Office. 

The International Labour Conference is a policy-making 
and legislative body, being in effect a “world industrial 
Parliament It consists of four representatives in respect of 
each Member State, two representing the Government and 
one each labour and management respectively in that country. 
Voting is by a two-thirds majority. The Conference promotes 
labour legislation in each State, by adopting:—( a) Recom¬ 
mendations; and (b) Conventions. A Recommendation 

1 On the tripartite character of the Organisation, see leaks, Transactions of 
Grotius Society, Vol. 22 (1936), pp* 45-86. 
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enunciates principles to guide a State in drafting labour 
legislation or labour regulations, and for this reason has been 
termed a “ standard-defining instrument ”. 1 States, however 
are under no binding obligation to give effect to a Recom¬ 
mendation, although they are duty bound to bring it before 
the appropriate national legislative authority. A Convention 
is in the nature of a treaty, although it is adopted by the 
Conference and not signed by delegates of the Member States. 
Member States are under an obligation to bring the Convention 
before the competent authorities for the enactment of legislation 
or other action (Article 19 of the Constitution). If a Member 
State obtains approval for a Convention, it is bound to ratify it, 
and thereupon assumes the obligation of applying its pro¬ 
visions. Also that Member State is bound to report annually 
on the measures it has taken to bring its legislation into accord 
with the Convention. 

The Governing Body is more or less the executive organ of 
the Organisation. It has a similar tripartite character to that 
of the Conference being composed of thirty-two members, 
sixteen representing Governments (eight appointed by the 
eight States of chief industrial importance, and eight elected by 
the Government delegates to the Conference, excluding the 
eight just mentioned), eight representing management and 
elected by the employers’ delegates to the Conference, and eight 
representing labour and elected by the workers’ delegates to 
the Conference. The Governing Body appoints the Director- 
General of the International Labour Office, and supervises the 
work of the Office and of the various Committees and 
Commissions. 

The amendments of 1945 and 1946 to the Constitution were 
made principally with a view to strengthening the provisions 
for the application of Conventions adopted by the Conference, 
to make the Organisation completely independent of League of 
Nations machinery, and to enable it to co-operate more fully 
with the United Nations and other international institutions. 
This involved a thorough redrafting of Article 19 of the 

1 See The International Labour Code (1939), published by the International 
Labour Office, at p. xu. 
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Constitution concerning the obligations of Member States with 
reference to Conventions and Recommendations, including the 
addition of an obligation for Member States to report from 
time to time on their relevant law and practice even where the 
competent authorities had not approved of the instruments 
submitted to them for approval and other action, and including 
also more specific provisions as to the application of these 
instruments within Federal States. Further by Article 19 of 
the Constitution, the term “ Convention ” was substituted for 
the former misleading term “Draft Convention”, and in 
Article 13 provision was made for the independent financing of 
the Organisation. 

Besides Conventions and Recommendations, the Organisa¬ 
tion has through its organs adopted less formal instruments to 
express its policies; e.g., resolutions, conclusions, and reports. 
Collectively all these instruments form an International Labour 
Code embodying world standards of labour policy. Other 
important features of the Organisation’s machinery are the 
provisions in Articles 24-25 of the Constitution conferring on 
industrial associations of employers and workers the right to 
make a representation to the Governing Body that a Member 
State has failed to observe effectively a Convention binding it; 
several such representations have been made. Then there is 
the procedure of complaint by Member States set out in 
Articles 26 to 34; this may lead to the appointment of a 
Co mmis sion of Enquiry and action against the State not 
fulfilling its obligations, to induce it to comply therewith. 

The third organ of the International Labour Organisation, 
the International Labour Office, represents the administrative 
or civil service staff of the Organisation, discharging very 
similar functions to those of the United Nations Secretariat. 

Finally, reference should be made to two important develop¬ 
ments in practice that have increased the efficiency and 
comprehensiveness of the Organisation’s activities:—(i) the 
creation of Special Committees to deal with industries of 
international importance, e.g., coal mining, textiles and the 
chemical industries, bringing together representatives of 
Governments, labour, and management; and (ii) the branching 
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out of the Organisation into regional activities to deal with 
specific problems in certain areas such as the Near and Middle 
East, the Far East, and Latin America. The Organisation 
shows full capacity to cope with its present heavier 
responsibilities, thus proving that those who originally planned 
its tripartite structure had both imagination and practical 
administrative insight. 

The “ Specialised Agencies ” 

Besides the International Labour Organisation, there are the 
various “ specialised agencies ” each corresponding to certain 
aspects of world affairs demanding organic direction by a 
specialised international administrative body. Thus the Food 
and Agriculture Organisation of the United Nations (FAO) 
is concerned with improving living standards and the nutrition 
of peoples, and with promoting the increased production and 
more efficient distribution of food and agricultural products. 1 
The field of education, culture, knowledge and science is 
covered by the United Nations Educational Scientific and 
Cultural Organisation (UNESCO), the sphere of international 
air navigation and air transport by the International Civil 
Aviation Organisation (ICAO), international banking and 
economic and monetary matters by the International Bank for 
Reconstruction and Development and the International 
Monetary Fund, international co-operation in matters of 
shipping, navigation, and maritime safety by the Inter- 
Governmental Maritime Consultative Organisation (IMCO), 
and the organisation and improvement of postal services 
throughout the world by the Universal Postal Union (UPU), 
whose origins as an institution date back to 1874-5. Other 
bodies are the International Telecommunication Union (ITU), 
the World Health Organisation (WHO), and the World 
Meteorological Organisation (WMO), whose titles indicate the 
particular functions they perform. 

The common features in the structure of these institutions 
have been discussed above, but each has constitutional 

1 For discussion of this Organisation and of the various other “ specialised 
agencies ”, and for the texts of their Constitutions, see Parry, British Year 
Book of International Law, 1946, at pp. 394 et seq., and 1947, at pp. 429 et seq. 
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•eculiariti.es and associated problems of its own which require 
eparate detailed consideration. All are displaving a spirit of 
tealthy initiative in the international field, and an absence of 
imidity in the necessarv process of experimentation. It is 
his that holds out the greatest promise in the future for the 
nstitutional side of international law. 
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The following is intended as a brief note on the more important works of 
reference, mainly those in English. 

Two indispensable works are:— 

(i) Oppenheim, International Law, Vol. I (Peace), 6th Edition, 1947, 
and Vol. II (War), 6th Edition, 1944, both edited by Professor 
Lauterpacht, and the leading British text-book. 

(ii) Hyde, International Law, Chiefly as Interpreted and Applied by 
the United States, 2nd revised Edition, 1945, 3 volumes, and the 
leading American treatise. 

The practitioner will normally begin by consulting either or both of 
these works. 

In addition, the following are valuable for further reference:— 

Hall, International Law, 8th Edition, 1924 (British). . 

Westlake, International Law, Vol. I (Peace), 2nd Edition, 1910, and 

Vol. II (War), 2nd Edition, 1913 (British). . 

Wheaton, Elements of International Law, Dana Edition, 1866 

(American). See also English Editions (edited Keith), published in 

1929 and 1944. 

Halleck, International Law, 4th English Edition, 1908 (American). 

Other useful general works in languages other than English arc the 
treatises of Pradier-Foderd (French), Scelle (French), Strupp (German), 
and Cavaglieri (Italian), and of other writers referred to in Oppenheim, 
supra, Vol. I, pp. 95-101. 


State practice and the practice of international institutions 
The British practice is partially covered as to certain branches of 
international law in Smith, Great Britain and the Law of Nations, Vo. I 
(1932) and Vol. II (1935), and as to the special topics of treaties, 
nationality, and recognition in McNair, Law of Treaties, British Practice 
and Opinions (1938), Jones, British Nationality Law 
and Lauterpacht, Recognition in International Law .(1947), respectively 
See also British and Foreign State Papers, covering the period from 1812 

onwards. 

As to the American practice, there are two important compilations :- 

Moore Digest of International Law (1906), 8 volumes. 

Hackworth! Digest of International Law (1940-1944), 8 volumes, 
bringing up to date Moore, supra. 

See also Papers relating to the Foreign Relations of the United States, 

covering the period since 1861. 

Schiffer Repertoire des Questions de Droit International General posees 
JifhSodiTdes Nations (1942), is a compilation devoted to the 
practice of the League of Nations. 
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Treaties and Conventions 

For the texts of modern or recent treaties and Conventions, reference 
should be made to the following official compilations:—® The British 
Treaty Series (from 1892 onwards), (ii) The League of Nations Treaty 
Series. (iii) The United Nations publications of treaties under Article 102 
of the Charter. 

Hudson, International Legislation, published by the Carnegie Endow¬ 
ment for International Peace in periodic volumes, and covering the period 
from 1919 onwards, is an unofficial compilation of the more important 
multilateral treaties and Conventions. The texts of older instruments 
are printed in such collections as those of Martens, Hertslet, Malloy, and 
other compilers of treaties listed in Oppenheim, supra, Vol. I, at 
pp. 104-107. 

Judicial and Arbitral Decisions 

The decisions and opinions of the Permanent Court of International 
Justice and of the International Court of Justice are published in the 
official reports of these two Courts. 

Hudson, World Court Reports (1922-1942), published also by the 
Carnegie Endowment for International Peace, is an unofficial collection in 
convenient form of the decisions and opinions of the Permanent Court. 

For the municipal judicial decisions of all countries on points of inter¬ 
national law, from 1919, onwards, see the Annual Digest of Public Inter¬ 
national Law Cases, 1919-1942, published in periodic volumes. 

The principal awards and adjudications of the Permanent Court of 
Arbitration are reprinted in Scott, Hague Court Reports (1916), a second 
series of which was published in 1932. Other collections of arbitral 
decisions are the United Nations Reports of International Arbitration 
Awards, Moore, History and Digest of International Arbitrations to which 
the United States has been a party (1898), 6 volumes, the same author’s 
International Adjudications Ancient and Modern (1929-1936), and De la 
Pradelle and Politis, Recueil des Arbitrages Internationaux (2nd Edition, 
1932), 2 volumes. 

Schwarzenberger, International Law, Vol. I, International Law as 
Applied by International Courts and Tribunals (2nd Edition, 1949), is a 
valuable account of international law based on international judicial and 
arbitral decisions, illustrating the author’s inductive approach to the 
subject. 

General 

Throughout this book, there are references in the footnotes to certam 
articles, treatises, and text-books, most of which are readily accessible, 
and may be consulted for wider reading on each of the different branches 
of the subject. 

The leading periodicals in English on international law are the British 
Year Book of International Law, and the American Journal of International 
Law, Both now regularly contain reprints of the texts of cer tain important 
international documents. 
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The numerous \olumes of the Recucil des Cours fin French) of the 
Academy of International Law at the Hague contain \aluable special 
studies on different topics of international law. 

For a detailed bibliography, readers are referred to the \aluabte 
comprehenshe " Selected Bibliograph> ”, prepared b\ L. C. Green, ir 
Schwarzenberger, supra , Appendix 6, pp. 631-66”. 
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Second World War, in, 340 
BOSPHORUS 

Montreux Straits Convention (1936), 148, 248 
BOUNDARIES 

artificial, nature of, 138 
“boundary” defined, 137 
disputed, arbitration as to, 137 
lakes, of, 139 
land-locked seas, of, 139 
natural, artificial distinguished from, 138 
nature of, 138 

water, delimitation of, 138-139 
BRITISH COMMONWEALTH OF NATIONS 
position in international law, 85 
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BYNKERSHOEK 

maritime belt, extent of, on, 143 
writings of, 10 

CABOTAGE 

definition of, 147 
reservation of, 14"' 

CALVO CLAUSE 

effectiveness of, 200-203 
CANALS 

interocean, 151 
sovereignty ov er, 151 
CESSION 

territorial sovereignty bv, 129 
CHARGES D'AFFAIRES 
status of, 234 
CIVIL WAR 

intervention in, "9, 113 
COMBATANTS 
lawful. 309 
unlawful, 309 
COMITY OF NATIONS 
application of, 1” 
definition of, 1? 

non observance of, legal effect of, 1 
CONCILIATION 
Hudson on, 290 

settlement of disputes by, 289-290 
CONDOMINIUM 
examples of, 85 

territorial sovereignty in case of, 126 
treaty as affecting, 85 
when arising, 85 
CONFEDERATION 
constitution of, 83 
Federal State distinguished from, 83 
international status of, 83 
.CONQUEST 

title resting on, 129 
CONSULS 

amalgamation with diplomatic service, 239 
appointment of, 238 
definition of, 238 
diplomatic agents, not, 238 
duties of, 238 
exequatur issued to, 238 
immunity of, 176 
rights and privileges of, 238-239 
territorial jurisdiction, exemption from, I "’6—1 
CONTINENTAL SHELF 
control of, 150 
CONTRABAND 

absolute, definition of, 331 

distinguished from relative, 331-332 
carriage of, consequences of, 333 
condemnation by Prize Courts, 336 
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CONTRABAND continued. 

continuous voyage, doctime of, 111 
Peculation ol I oncion (NO 1 )) on, H2, 133, 311 
Pai is (1856) on, 111 
definition of, 311 
destination of, 133 315 
ficc articles, 332 
non-combatants and, 309 310 
relative, definition of, 331 -332 

distinguished fiom absolute, 131 
seizure of, liability to, 135 
CONTRACTS 

war, effect of, on, 307 
CONTRACTUAL OBLIGATIONS 

breach of, State responsibility for, 1^8-200 
successor States, of, 120 122 
CONVENTIONS 

aliens, admission of, as to, 221 
American practice as to, 67 
application of term, 244 
law-making, 52-53 
multilingual, disputes clause in, 248 
interpretation of, 248 
ratification of, 256-257 
reservations in, 262 
revision of, 265 
sealing, 252 
treaties, as, 244 
CRIMINAL LAW 

international, law-making conventions lespccting, 52-53 
CRIMINALS 

territorial jurisdiction over, 166-168 
CUSTOM 

judicial application of, 33-34 

material “ source ” of international law, as, 27, 29-33 
opinio juris sive necessitatis and, 32 
preponderance of, 29 
usage distinguished from, 29 
CUSTOMARY RULES 

American practice as to, 67-68 
British practice as to, 63-67 
continental practice as to, 68-69 
derivation of, 31 
development of, 31 
recognition of, 63 
treaties distinguished from, 63 

DARDANELLES 

Montreux Straits Convention (1936), 148, 248 
DEBTS 

Drago doctrine respecting, 202 
Palmerston on recovery of, 202 
public, apportionment of, 122 
succession to, 122 
State responsibility for, 202-203 
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DECLARATION 

application of term, 2-6 
blockade, of, 333 
treaty, as, 246 

DELIMITATION 
bays, of, 149 
gulfs, of, 149 
water boundaries, of, 142 

DESERTION 

extradition inapplicable to, 22"' 

DIPLOMATIC CONFERENCES 
accrediting of negotiators, 236 
full powers and credentials, 236, 250 
negotiation, 251-252 

DIPLOMATIC ENVOYS 
appointment of, 236 

civil jurisdiction, immunity from, 1"3-1"6, 23" 
classes of, 233-234 
classification of, 234 

criminal jurisdiction, immunity from, 1"3-I"6. 23 7 
diplomatic mission, termination of, 23" 
fulfilment of mission, 23" 
immunity of, 173-176 

family, extended to, 1"3 
suite, extended to, 1 7 3 
waiver of, 1"4 
letters of credence, 236 

expiration of, 23" 

precedence of, 234 

recall of, 237 

reception of, 236 

refusal to receive, 236 

rights and privileges of. 23" 

territorial jurisdiction, exemption from, 1 "3 

DISPUTES 

arbitration to settle, introduction of, 4 
International Court of Justice and, 11 
settlement of, arbitration, by. See Arbitration 
categories of, 276 
conciliation, by, 278, 289 
enquiry, by, 2S0 
good offices, by, 239-290 
intervention, by, 297 
judicial settlement, by, 280 
mediation, by, 289-290 
negotiation, by, 289 

pacific blockade, by. See PACinc Blockade 
reprisals, by. See 'Reprisals 
retorsion, by, 294 

United Nations Organisation, by, 291-293 
war, by, 293 

DOUBLE CRIMINALITY 
rule of, 228 

DRAFT CONVENTION 
application of term, 252 
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DRAGO DOCTRINE 
contract debts, on, 202 
DUALISM 

Anzilotti on, 55 
theory of, 55 
Triepel on, 55 

ECONOMIC AND SOCIAL COUNCIL 
composition of, 384-385 
duties of, 384-385 
powers of, 384-385 
ENEMY CHARACTER 
determination of, 304 
goods of, 304 
ships of, 304-305 
ENEMY PERSONS 

Second World War, practice in, 309-311 
ENEMY PROPERTY 

private, nature of, 307-308 
not confiscable, 308 
public, immovable, 308 
movable, 308 
nature of, 308 

sea, at, exemption from capture, 308 
ENEMY TERRITORY 

law of belligerent occupation of, 318-319 
ENQUIRY 

settlement of disputes by, 290 

ENVOY EXTRAORDINARY AND MINISTER PLENIPOTENTI 
application of designation, 233 
status of, 235 
title of, 234 
EQUALITY 

States, of, doctrine of, 80-82 
EXCHANGE OF NOTES 
application of terms, 246 
EXEQUATUR 

Consuls, issued to, 238 
withdrawal of, 238 
EXTRADITION 

bilateral treaties and, 225 
conditions to satisfy, 225-226 
definition of, 224 
desertion, inapplicable to, 227 
double criminality and, 228 
extraditable crimes, 227 
persons, 226 

law and practice as to, 225 
military offences, inapplicable to, 227 
political offender, inapplicable to, 227 
principle of speciality, 229 
religious offences, inapplicable to, 227 

FEDERAL STATES 

Confederations distinguished from, 83 
international status of, 83 
responsibility of, 197 
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FINAL ACT 

application of term, 247 
FISHERIES 

coast, protection of, 149 
FLOATING ISLAND 
ship as, 161 

FOOD AND AGRICULTURAL ORGANISATION. See International 
Institutions 

FOREIGN ARMED FORCES 

territorial jurisdiction, exemption from, 1H2-1S4 
FOREIGN SOVEREIGN 

action by or against, 169-173 
comity, principle of, 169 
immunity of, 169-173 

exceptions, 171 
principles of, 171—1“3 
process of Court, from, 169 
property, with respect to, 169 
waiver of, express or implied, 1“2 

submission to jurisdiction, by, 1"2 
reciprocity, principle of, 169 
territorial jurisdiction, exemption from, 169 
FOREIGN STATES 

action by or against, 169-173 
comity, principle of, 169 
Heads of, action by or against, 169 
immunity of, 169 
territorial jurisdiction o\er, 169 
immunity of, 169 

exceptions, 171 
principles of, 169-171 
process of Court, from, 169 
property, with respect to, 169 
waiver of, express or implied, P2 

submission to jurisdiction. bv, 172 
public ships of, territorial jurisdiction, exemption from, l 7 *’-!" 
reciprocity, principle of, 169 
territorial jurisdiction, exemption from, 169 
FOREIGNERS 

territorial jurisdiction over, 166 
FREEDOM OF THE OPEN SEA 
meaning of, 187-188 
FULL POWERS 

diplomatic conferences, in respect of, 250 
treaties, in respect of, 250 
FUNDS 

State, succession to, 124 

GENERAL ACT 

application of term, 247 
treaty, as, 247 
GENERAL ASSEMBLY 

adoption of Universal Declaration of Human Rights, 50 
composition of, 371 
powers of, 372 
voting on, 49, 50, 372 
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GFNOCIDE CONVENTION, 49, 50 
GOOD OFFICES 

settlement of disputes by, 289-290 
GREECE 

common usages in, 30 
international law in, 6 
GROTIUS 

commencement of war, on, 301 
Law of War and Peace, 8 
maritime sovereignly, on, 187 
GULFS 

dehmitati >n of, 149-150 

territorial rights in respect of, 14) 150 

HAGUE CODIFICATION CONFERENCE (1930) 
delimitation of bays, 149 
nationality, on, 217 
HAGUE CONVENTION (1907) 

pacific settlement of international disputes, for, 275 
HAGUE CONVENTION (1930) 
conflict of nationality, or, 217 
HAGUE PROTOCOLS (1930) 
statelessness, on, 220 
HEGEL 

State-will, on, 20 
HIGH SEAS 

definition of, 188 
jurisdiction on the, 187-190 

collision cases, in respect of, 190 
Conventions as to, 189 
“hot pursuit ”, 188 
war time, in, 188 

HOT PURSUIT 
right of, 188 

IMMUNITY 

consuls, of, 176 

foreign Sovereigns, of. See Foreign Sovereign 
States, of. See Foreign States 
public vessels in port, of, 177-179 
INDEPENDENCE 
nature of, 74 
rights associated with, 75 
scope of, 75 
substance of, 75 
INSURGENCY 

recognition of, 112-114 
INSURGENTS 

belligerents, qualifying as, 303 
INTER MUNICIPAL LAW 
Greece, in, 6 

INTERNATIONAL AIR COMMISSION 
formation of, 133 

INTERNATIONAL ARBITRAL TRIBUNALS 
British-American Mixed Claim Tribunal, 40 
decisions of, material “ source ” of international law, as, 40-41 
Permanent Court of Arbitration, 40 
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INTERNATIONAL CIVIL AVIATION CONFERENCE (1944) 
five freedoms of the air, 133 
International Air Services Transport Agreement, 133 
Transport Agreement, 134 
Civil Aviation Convention, 134 

object of, 133 

INTERNATIONAL COURT OF JUSTICE 
advisory opinions of, 347, 351 
arbitral tribunal distinguished from, 280 
authority for, 27, 280 
composition of, 280 
compulsory jurisdiction of, 282-283 
creation of, 5, 38 

decisions of, material “ source ” of international law, as, 42 
function of, 280 

international custom, application of, 33 
jurisdiction of, 281 
organ of United Nations, as, 371 
principles applied by, 27-28 

INTERNATIONAL INSTITUTIONS 
classification of. 353-355 
co-ordination of, 355-359 
constitution and structure of, 359-361 
functions of, 349 
legal capacity of, 349-351 
privileges and immunity of, 364 
relations between states, and, 34V34S 
rules of international law as to, 346 
“ specialised agencies,” 390-391 
world-wide organisations— 

Charter of United Nations, 351-352 
United Nations generally, 364-3 7 l 
F.A.O., 360 
I.C.A.O., 353, 360 
I.L.O., 348, 349, 386-390 
U.N.E.S.C.O., 346-360 
U.N.R.R.A., 354 
W.H.O., 360 
voting of, 361 

INTERNATIONAL LABOUR CONFERENCE 
accrediting negotiators, 251 
nature of, 387-388 

INTERNATIONAL LABOUR ORGANISATION 
chief organs of, 387 
creation of, 386 
general conference of, 387 
governing body of, 388 
practice of, 31, 52 

INTERNATIONAL LAW 
antiquity, in, 5-6 
basis of, Austinian theory, 14-18 
theories as to, 14—18 
binding force of, 16 
definition of, 4 
evidence of, 66 
historical background, 5-12 
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INTERNATIONAL LAW—continued. 
individuals under, 48-53 
institutions and organs under, 52-53 
law proper, as, 64 
material “ sources ” of, 27-29 

arbitral decisions, 40-41 
custom, 29-34 
judicial decisions, 38-40 
juristic works, 27, 41-43 
order of use of, 44 
treaties, 35—37 

modern growth of, 3 

natural law theories, 18-20 

operation of, State limits, within, 63-67 

American practice as to, 67-68 
British practice, 63-67 
Continental practice as to, 68-69 

origin and development of, 5-12 
positivism and, 20-26 
present day status of, 12-14 
purpose of, 4-5 
sanction of, 24-26 

State law and, relation between, 54-69 
States under, 45-53, 73-83 
subjects of, 45—53 

extension of, 50 
war criminals under, 48 
INTERNATIONAL OFFICIALS 

territorial jurisdiction, exemption from, 176 

INTERNATIONAL ORGANS 
customary rules derived from, 31 
INTERVENTION 
civil war, in, 79 
dictatorial, 78 

exclusion from, treaty, by, 80 
external, 78 
grounds of, 78 
internal, 78 

League of Nations, by, 77 
Monroe doctrine, 79-80 
punitive, 78 
revolution, in, 78 
rights of, 78 

self defence, on ground of, 78 
settlement of disputes by, 297 
States, by, 78 

JUDICIAL DECISIONS 

international, material “ source ” of international law, as, 39-40 
State, customary rules of international law derived from, 31 
effect of, 39 

JUDICIAL SETTLEMENT 

arbitration, distinguished from, 280 
definition of, 280 
organ of, 280 
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JURISDICTION 

foreign merchant \essel, o\er, 16!-!-3 
high seas, on the. See High Se\s 
maritime belt, in, T 59—! 61 
personal, 1S4-I e-6 

active nationality principle, I '5 
passive nationality principle, !S5 
pirates, over, 1 SO—144- 
protective principle, according to the, 1S6 
scope of, IS” 
territorial, 15S-194 

consuls, in respect of, 1 "6 
criminals, over, 166-163 
diplomatic envovs, in respect of, UJ-ITj 
exemptions from, 163 

foreign armed forces, in respect of, I *2-13-1 
Sovereign, in respect of, 163-1''! 

States, in respect of, 363-1 “1 
foreigners, over, 166 

Heads of foreign States, in respect of. 1 *" k -3”3 
international institutions, in respect of. IS** 
international officials, in respect of, 1 ~5 
maritime belt, in, 159-161 
ports, in, 161-163 

public ships of foreign States, in respect of, 

State-owned commercial ships, in respect of, 130-112 
technical extensions of, 163-166 

objective territorial principle, 165 
subjective territorial principle, 164 

JURISTIC WORKS 

evidentiary function of, 43 
Kent on, 43 

material “ source ” of international law, as, 41-43 
JUS SANGUINIS 

application of, 215-218 
JUS SOLI 

application of, 215-218 

KELSEN 

monism, on, 56 
States, on, 74 

subjects of international law, on, 46-47 
KENT 

juristic works, on, 43 
LAKES 

boundaries of, 139 
LAND WARFARE 
rules of, 314-317 
LAW 

international. See International Law 
municipal. See State Law 
nations, of. See International Law 
nature, of, application of, 7 
State. See State Law 
LEAGUE OF NATIONS 

aliens, on treatment of, 222-223 
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LEAGUE OF NATIONS— continued. 
intervention by, 78 
river law, unification of, by, 141 
settlement of disputes by, 292 
successor to, 351 
LEASE 

territorial sovereignty in case of, 126 
LONDON, DECLARATION OF (1909) 
contraband, on, 332, 333, 334 

MANDATED TERRITORIES 
international status of, 86 
introduction of, 86 
nature of, 86 
MARITIME BELT 

air space over, sovereignty respecting, 147 

establishment of, 142 

inoffensive navigation, right of, 145 

jurisdiction in, 142 

measurement of, 142 

minimum breadth of, 144 

sovereignty over, 142 

surface and sub-soil of seabed, ownership of, 147 
territorial jurisdiction in, 145 
MARITIME STATES, 

“ hot pursuit,” right of, 188 
MARRIED WOMAN 

nationality of, 218, 219 
MEDIAN LINE 

boundary line, as, 139 
MEDIATION 

settlement of disputes by, 289-290 
MEMBERS OF FEDERATION 
nature of, 83 

States proper distinguished from, 83 
MERCHANT VESSEL 

foreign, jurisdiction over, 161-163 
MINISTERS, RESIDENT 
status of, 235 
MODUS VIVENDI 

application of term, 246 
MONISM 

Kelsen on, 56 
theory of, 56-57 
MONROE 

doctrine, intervention, on, 79 
MONTREUX STRAITS CONVENTION (1936) 
principle adopted, 148 
MUNICIPAL LAW. See State Law 

NATIONALITY 

acquisition of, 218 

definition of, 214 

deprivation, loss by, 218 

diplomatic protection distinguished from, 216 

double, 219-220 
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NATION ALITY— continued. 

Hague Codification Conference (1930) on, 21“ 

inhabitants assuming, 218 

international importance of, 216-2F 

jus sanguinis, acquisition by, 215, 218 

jus soli, acquisition by, 215, 218 

local citizenship distinguished from, 214 

long residence abroad, loss by, 218 

loss of, 218 

married woman, of, 218, 219 
naturalisation, acquisition by, 218 
passport as evidence of, 218 
race distinguished from, 215 
release, loss by, 218 
renunciation, loss by, 218 
right of citizenship distinguished from, 216 
rights acquired by, 216-217 
NATURE 

law of, application of, 7 
NAVICERTS 

definition of, 335 
institution of, 335 
NEGOTIATION 

settlement of disputes by, 289 
NEUTRAL STATES 

abstention, duty of, 324 
acquiescence, duty of, 324 
prevention, duty of, 324 
NEUTRALISATION 
Belgium, of, 91 
essence of, 90 

neutrality distinguished from, 90 
object of, 89 

States guaranteeing, obligations of, 89 
Switzerland, of, 91 
NEUTRALISED STATES 
definition of, 89 
obligations of, 90 
NEUTRALITY 

commencement of, 328 
definition of, 90, 324 
development of, 322-325 
doctrine of continuous transportation, 335 
neutralisation distinguished from, 90 
rational basis of, 328-330 
rights and duties involved, 324-325 
NON-COMBATANTS, 309 
NON-INTERVENTION COMMITTEE 
creation of, 79 
NUNCIOS 

privileges of, 234 
status of, 234 
title of 234 

NUREMBERG INTERNATIONAL TRIBUNAL, 4, 49, 302, 314 
NYON AGREEMENT (1937) 
piracy, on, 193-194 
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OCCUPATION 

belligerent, 318-319 
essentials of, 127-128 

• principle of effectiveness, application of, 127-128 
territorial sovereignty by, 127 

PACIFIC BLOCKADE 
advantages of, 296 
purpose of, 296 

settlement of disputes by, 296-297 
PACTA SUNT SERVANDA 
Anzilotti and, 21, 241 
PALMERSTON 

contract debts, on recovery of, 202 
PAPAL LEGATEES 
privileges of, 234 
status of, 234 
title of, 234 

PAR IN PAREM NON HABET IMPERIUM 
principle of, 169 

PARIS, DECLARATION OF (1856) 
blockade, on, 337 

PARIS, DECLARATION OF (1865) 
contraband, on, 331 
PASSPORT 

nationality, as evidence of, 218 
PERMANENT COURT OF ARBITRATION 
jurisdiction of, 277 
members of, appointment of, 277-278 
procedure, 277-278 

PERMANENT COURT OF INTERNATIONAL JUSTICE 
advisory opinions of, 287 
creation of, 38 

decisions of, binding effect of, 38 
establishment of, 5 
General Act of Arbitration and, 293 
successor to, 12 
PIRACY 

definition of, 191 
jure gentium, 190-194 

insurgents, in case of, 193 
Nyon Agreement (1937) on, 193-194 
piracy at municipal law distinguished from, 191-192 
vessels which may commit, 192 
Washington Naval Conference (1922) on, 193 
municipal law, at, 191-192 
PIRATES 

arrest and punishment, liability to, 191 
hostis humani generis, 191 
jurisdiction over, 191-192 
PORT 

crimes on board vessels in, jurisdiction over, 162 
definition of, 161 

foreign, merchant vessel entering, jurisdiction over, 161-162 
jurisdiction over foreign vessels, 161-162 
public vessels in, immunity of, 177-178 
territorial jurisdiction in, 161-162 
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POSITIVISM 


Anzilotti on, 21 
objections to, 22-23 
theory of, 20-26 
Zorn on, 20 
PRESCRIPTION 
period of, 129 

territorial sovereignty by, 129 
PROCES-VERBAL 


application of term, 245 
revision of convention by, 254 
PROPERTY 


expropriation of. State responsibility for, 193-203 
State, succession to, 120 
PROTECTORATES 

international status of, 83-84 
nature of, 75, 84 

States proper distinguished from, 75, 84 
PROTOCOL 

application of term, 244-245 
revision of convention by, 244 
treaty, as, 244 
PUBLIC VESSELS 

“ floating island ” theory, 161 

port, in, immunity of, 177-178 

territorial jurisdiction, exemption from, 177-179 


REBUS SIC STANTIBUS 
treaties, implied in, 267 
REGISTRATION 
aircraft, of, 135 
treaties, of, 261 
REPRISALS 

collective, 296 
form of, 294 
international, 296 
retorsion distinguished from, 294 
settlement of disputes by, 294 
when justified, 294-295 
RETORSION 

reprisals distinguished from, 294 
settlement of disputes by, 294 
REVOLUTION 

intervention in, 79 
RIVERS 

boundary lines of, 139 

European, Navigation under Peace Treaties (1919-1920), 141 

freedom of navigation, 139 

international, right of passage along, 139-140 


SEA 

land locked, boundary of, 139 
warfare, rules of, 314-315 
SECURITY COUNCIL 
composition of, 375 
permanent members of, 375 
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SECURITY COUNCIL—continued. 
powers of, 291-292, 378-384 
voting on, 376 
SELF DEFENCE 

intervention on ground of, 78 
SERVITUDES 

doctrine of, 152-153 
duration of, 153 

international servitude defined, 152 
requirements, 152 
rights in rem, as, 153 

SHIP 

enemy character of, 305 
floating island, as, 161 
foreign, jurisdiction over, 177-179 
SIGNATURE 

treaty, of, 252-253 

effect of, 252 
SOVEREIGNTY 

aerial transport as affecting, 130-136 

air space, over, 130-136 

canals, over, 151 

condominium, in case of, 126 

degree of, 74-75 

lease of territory, in case of, 126 

maritime belt, over, 142-147 

meaning of, 74 

modern limits on, 74 

rights less than, 136 

scope of, 74 

territorial. See Territorial Sovereignty 


SPHERE OF INFLUENCE 
definition of, 136 

sphere of interest distinguished from, 136 
SPHERE OF INTEREST 
nature of, 136 

sphere of influence distinguished from, 136 
STATE CLAIMS 

nationality as affecting, 212 
“ protected ” subjects, on behalf of, 211 
tribunal for hearing, 210 
STATE LAW 

customary rules derived from, 31 
international law and, relation between, 54-69 

delegation theory, 60 
dualism, 55-56 
monism, 56 

question of primacy, 53-59 
State practice in reference to, 

63-69 


__ transformation theory, 59-60 

STATE-OWNED COMMERCIAL SHIPS 

territorial jurisdiction, exemption from, 180-182 
STATE RESPONSIBILITY 


claims, for lodging, 204 

contractual obligations, for breach of, 198-200 
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STATE RES P0NSIBIL1TY— continued. 
debts, for, 202-203 

expropriation of property, for, 198-200 
fault theory and, 209-210 
Federal States, in case of, 196-197 
international delinquencies, for, 203 

establishment of, 195-196 
imputability, notion of, 204-206 
protection of citizens abroad, 207-209 

nature and kinds of, 195-196 
treaty, for breach of, 198 
STATE SUCCESSION 

concessionary rights and obligations, 120-122 
contractual obligations, 120-122 
delictual liabilities, 124 
fundamental principles, 115 
pension obligations, 122 
public debts, 122 

funds and property, 124 
treaty rights and obligations, 118 
“ vested rights ” defined, 121 
STATE TERRITORY 
bays. See Bays 
boundaries. See Boundaries 
canals. See Canals 
gulfs. See Gulfs 
parts of, 126 

proprietary waters of, 142 
rivers. See Rivers 
servitudes. See Servitudes 
straits. See Straits 

territorial sovereignty. See Territorial Sovereignty 
waters. See Territorial Waters 

STATE-WILL 
Hegel on, 20 
STATELESSNESS 
causes of, 219 

Hague Protocols (1930) on, 220 
STATES 

aliens and. See Aliens 
belligerency, recognition of, 112-114 
characteristics of, 73-74 

correlative duties or obligations of, 75 . 

diplomatic relationship between, customary rules derived from, 31 
disputes between. See Disputes 
equality of, doctrine of, 80-82 

exceptions, 81 

extinct, private creditors, locus standi of, 124 
Federal. See Federal States 
foreign. See Foreign States 
independence of. See Independence 
insurgency, recognition of, 112-114 
intervention by, 78 
jurisdiction of. See Jurisdiction 
Kelsen on, 74 
kinds of, 83-91 
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STATES— continued. 

littoral, cabotage, reservation of, 147 
fishing rights of, 147 
foreign vessels, jurisdiction over, 161 
maritime belt, sovereignty over, 159 
nature of, 73-79 

neighbourly intercourse among, 82 
neutralisation of. See Neutralisation 
neutralised, definition of, 89 
obligations of, 90 

new Heads or Governments of existing, recognition of, 100-101 
non-recognition of, effect of, 101 
recognition of, characteristics required, 101 
definition of, 101 

territorial titles, recognition of, 114-115 
non-littoral, inoffensive navigation, rights of, 145, 148 
practices of, as custom, 31 

proper. Members of Federation distinguished from, 83 
Protectorates distinguished from, 84 
qualifications for, 83 
recognition of, 92-99 

categories of, 93 
conditional, 99-100 
constitutive theory as to, 94 
. de facto, 98 

advantages secured, 104 
conclusiveness of, 105 
convenience of, 104 
meaning of, 103 
de jure, 98 

meaning of, 103 
declaratory theory as to, 94 
evidentiary theory as to, 94 

rules supporting, 95-96 

implied, 98 
judicial notice of. 111 
legal effects of, 108 
policy underlying, 92 
political considerations, 93 
withdrawal of, 101 

rights of, 74 
sovereignty of, 74 

successor, contractual obligations of, 115-116 
territorial changes, recognition of, 114-115 
territory of, 74 

treaties, recognition of, 114-115 
vassal. See Vassal States 

STATUS 

ambassadors, of, 234 
belligerent, qualifications for, 112 
British Dominions, of, 85 
charges d'affaires, of, 234 
condominium, of, 85 

envoy extraordinary and minister plenipotentiary, of, 234 
federal States, of, 83 
mandated territories, of, 86-89 
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ST AT US— continued. 
nuncios, of, 234 
papal legatees, of, 234 
protectorates, of, 83-84 
resident minister, of, 235 
vassal States, of, 83 
STATUTE 

application of term, 246 
STRAITS 

rules applicable to, 148 
territorial extent of, 148 
S WITZERLAND 

League of Nations, admission to, 90 
neutralisation of, 90 

TAXATION 

aliens, of, 223 

TERRITORIAL SOVEREIGNTY 
accretion, by, 129 
acquisition of, 126 
adjudication or award, by, 127 
annexation, by, 128 
boundaries as manifestation of, 125 
cession, by, 129 
condominium, in case of, 126 
lease, in case of, 126 
loss of, 129 
Max Huber on, 125 
modes of acquiring, 126 
occupation, by, 127 
outward marks of, 125 
prescription, by, 129 
TERRITORIAL WATERS 
extent of, 142-147 
inoffensive passage through, 145 
jurisdiction within, 142 
range of guns as limit, 143 
three mile limit, establishment of, 142 
TERRITORY 

cession of, kinds of, 129 
enemy, 317 
TITLE 

ambassador, of, 234 
conquest, resting on, 128 
nuncios, of, 234 

TOKIO INTERNATIONAL TRIBUNAL 
operation of, 49, 302 
TRADING 

war, effect of, on, 307-308 
TREATIES 

accessions and adhesions, 259 
accrediting of negotiators, 250—251 
agencies of interpretation, 270 
agreements and, 245 
American practice as to, 67—68 
application and enforcement of, 261—262 
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TREATIES— continued 
arrangements and, 245 
bilateral, extradition and, 224-225 
binding force of, 85 

Anzilotti on, 241 
form as affecting, 242 
breach of, responsibility for, 198 
British practice as to, 63-67, 268 
“ Bryan Treaties,” 290 
condommia, effect on, 85 
continental practice as to, 68-69 
conventions as, 244 
customary rules distinguished from, 63 
declarations as, 246 
disputes clause, 272 
draft conventions and, 251 
entry into force, 260 
exchange or deposit of ratifications, 258 
exchanges of notes and, 246 
final Act and, 247 
forms of, 242-243 
full powers and credentials, 250 
General Acts as, 247 

Government Departments, by representatives ol, 243 
full power, nature of, 250 
Heads of States form, 242 
instruments of interpretation, 270 
Inter-Governmental forms, 242 
Inter-State form, 242 
interpretation of, 270-272 

agencies for, 270 
general principles, 271-272 
instruments for, 270 
multilingual treaties, 271-272 
law-making, 23, 35 

definition of, 36 
development of, 35-36 
introduction of, 12 

treaty-contracts distinguished from, 35-36 
material “ source ” of international law, as, 27 
Ministers, negotiated by, 243 
modus vivendi and, 246 
multilingual, interpretation of, 270 
nature and functions of, 240-241 
negotiation, 251-252 
object of, 241 

parliamentary assent for, 61-62 
parties to, 247-249 
political heads of States, by, 242 
Proces- Verbal and, 245 
Protocols as, 244-245 
ratification of, 254-256 

municipal constitutional law, and, 256-257 
refusal of, 257 

rebus sic stantibus implied in, 267 
recognition of, 118-119 
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TREATIES— continued. 

registration and publication of, 261-262 
reservations, 262-265 

definition of, 262 
form of, 263 
revision of, 265-266 
sealing, 254 
signature of, 252-253 

effect of. 253-254 
special full power, nature of, 250 
Statutes and, 246 

successor States, rights and obligations of, 114-115 
termination of, 266-270 

act of parties, by, 269-270 
operation of law, b>, 26"-269 
terminology, 242-243 
treaty-contracts. See Treaty-Contracts 
“ treaty ” defined, 241 

United Nations General Assembly, influence of, 252 
war, effect of, on, 306-307 
TREATY-CONTRACTS 
effect of, 37 

law-making treaties distinguished from, 35-36 
TRIEPEL 

dualism, on, 55 
TRUST TERRITORIES 
administration of, 86 
international status of, 86-89 
introduction of, 86 
TRUSTEESHIP COUNCIL 
provision for, 87, 371 


UNITED NATIONS CHARTER 

doctrine of equality of States and, 80-82 
effect of Article I, 50 
neutrality and, 330-331 

pacific settlement of international disputes, for, 291 
UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND CULTURAL 
ORGANISATION. See International Ksim tions 
UNITED NATIONS ORGANISATION 
charter creating, basis of, 365 
creation of, 365 
declared purpose of, 368-369 

Economic and Social Council, See Economic and Social Council 

General Assembly. See General Assembly 

International Court of Justice. See International Court of Justice 

members of, 369 

principal organs of, 371 

Secretariat of, composition of, 385-386 

territorial jurisdiction, exemption from, 175 
Security Council. See Security Council 
settlement of disputes by, 291 
Trusteeship Council, duties of, 87 
UNNEUTRAL SERVICE 
belligerent in aid of, 327 
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USAGE 

custom distinguished from, 29 
customary rule, transition to, tests required, 30 
definition of, 29 
recurrence of, effect of, 30 


VASSAL STATES 
definition of, 83 
independence of, 83 
international status of, 84 
VATTEL 

law of nature, on, 10 
VESSELS 

foreign, jurisdiction over, 161-163 
VIENNA CONGRESS (1815) 

piecedence of diplomatic envoys, on, 234 
VOTING 

Geneial Assembly, on, 81 
Security Council, on, 376 


WAR 

aggressive, 303 
atom-bomb in, 310-311 
commencement of, 301-302 

procedure, 301 
contracts, effect on, 307-308 
definition of, 298, 300 
diplomatic relations, as affecting, 306 
effect of outbreak of, 304-306 
enemy property, effect on, 308-309 
First World War, 299 
Hall on, 298 
illegality of, 302-303 
intercourse, effect on, 307 
international treaties, in violation of, 306 
laws of, 312-313 

sanctions of, 313-314 
prisoners of, 315 
Second World War, 300, 302 
settlement of disputes by, 293 
“ status ** theory of, 299-300 
termination of, 320-321 

cessation of hostilities, by, 320 
conquest and annexation,' by, 320 
treaty, by, 320-321 
trading, effect on, 3u7-308 
treaties, effect on, 306-307 

unilateral acts of force distinguished from, 298, 
WAR CRIMINALS * • 

liability of, 49, 313-314 
WARSHIPS 

territorial jurisdiction, exemption from, 177-178 
WASHINGTON NAVAL CONFERENCE (1922) 
piracy, on, 193 
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WATERS 

historical, national territory, as, 142 
territorial. See Territorial Waters 
WESTPHALIA, PEACE OF (1648) 
influence of, 9 

WORLD HEALTH ORGANISATION 
associate membership of, 53 

United Nations and. See Internation Institutions 

ZORN 

positivism, on, 20 



